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FOREWORD

Shorelines management in Washington State is entering its seventh year.
Virtually all lecal governments with marine or freshwater resources now
have approved Master Programs guiding the conservation and development
of their shorelines.

Washington's experience in administering the Shorelines Management Act has
received national attention, and approval of its Coastal Management Program-
the nation's first--makes it a mode| for other stafes.

Procedures for administering the Shorelines Management Act are well under-
stood, but some substantive guidelines are yet to be developed, notably the
management of aquatic areas and of urban waterfront development.

Just as the last local Master Programs are being approved, earlier ones are
being amended and refined. How they will incorporate recent findings from.
contracted studies dealing with geological hazards, aguatic areas manage-
ment, the relationship betwsen zoning regulations and coastal management

in the second tier and the study of “drift sectors" in the coastal zone
were the crucial questions addressed in the conference,

Further, the carrot of "federal consistency" in coastal management is
largely untested--how, for example, does local government deal with federal
consistency? Key policy issues, notably the siting of an oil port for
receiving Alaskan crude, have been explored through papers appearing in

the Proceedings. )

&

I't is hoped that the information now available in these Proceedings will
be of use to those charged with implementing, evaluating, or amending the
Washington Coastal Management Program and the formulation of local
governments' Shorelines Master Programs.

Robert F. Goodwin
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STATE-LOCAL COLLABORATIVE PLANNING: A GROWING TREND IN LAND USE MANAGEMENT

Jens Sorensen

Agsistant Sea Grant Program Manager
Research Planner

Institute 'of Marine Resources
University of California

La Jolla, California 92043

Summary

Experience Washington has had with the state and local government planning
arrangement established by the Shoreline Management Act is of direct rele-
vance to other coastal states following or considering the same process.
Similarly, there are some lessons that the Department of Ecology and local
governments could learn from other states travelling down the same road.
Washington, |ike a number of other states, is broadening the scope of its
program from a narrow focus on shorelines fo a coastal zong perspectiva.
The infand boundary set by fthe enabling Act may continue to be a problem,
particularly In broadening the program's scope. State and local planning
efforts have at least established a good toehold on +he shoreline and
created an instifution for coastal zone management, However, it is con-
Jectural whether fThe program will be able to broaden out and manage coastal
systems and to fackle the larger lssues that characterize coastal zone
management.

The Collaborative Planning Process

John O'Donnel! mentioned in his presentation* that the Office of Coastal
Zone Management has become increasingly aware of the necessity to involve
local government in the preparation and Implementation of a state's
management program. - Since at least 1971 and passage of the Shoreline
Management Act, Washington has recognized the need to make local government
a full partner in coastal management.

During the last ftwelve years, eleven coastal states and four inland states
have passed legislation similar to Washingfon's Shoreline Management Act,

¥ John 0'Donnell's introductory remarks were delivered from notes only and
are, unforfunately, not available for inclusion here.



creating a collaborative land use planning arrangement between the state
and local units of government. The collaborative planning process, in its
fully developed form, consists of ten procedural steps.*

State development of objectives, policies, and guidelines
Preparation of local programs

State review and evaluation of local programs

Negotiation to reselve conflicts and program approval or denial
Sanctions imposed if an acceptable program is not approved

Local implementation of programs

Monitoring program implementation

Appealing actlons deemed to be inconsistent with a local program
State review of proposed amendments to [ocal programs

Sanctions imposed {f local program is not adequately implemented

The collaborative planning process ("CPP") is the most popular mode! among
the coastal states that are implementing coastal zone management acts. The
process corresponds To one of the three options specified by the Federal
Coastal Zone Management Act for implementing a state's program, namely:

State establishment of criteria and standards for local implementation,
subject fo administrative review and enforcement of compliance.
(Section 306(e) (1)(A}),

Wiscansin has the oldest program dating to passage of its Shorefand Manage-
ment Act in 1966. Since then fen other coastal stetes have passed legisla-
tion mandating a similar state-local process: Minnesota (1969), Michigan
(1970), Maine (1971), Washington (1971), Oregon (1973), North Carclina (1974),
Florida (1975), California (1976), Alaska (1977), and South Carolina (1977),
Dhio, I1linols and Louisiana are now considering legislation using the same
model fo implement their coastal zone management programs.

Review of the recent literature on land use planning indicates the following
seven factors have motivated coastal (as well as inland) states to select

the collaborative planning approach.

-Decrease uncertainty in plan-making

-Develop an affirmative policy position

-Streamline the regulatory process

-Manage the systems which span local jurisdictions

-Manage resources ot state or regional concern
-Accommodate local variation ameng Jurisdictions
-Facilitate accountable and representative decision-making

Al1 these factors have been mentioned by one or more speakers at this
conference, They are the today's |itany of |and use planning.

* Washington's program has nine of the ten steps. The Act does not give
the state explicit authority to impose sanctions if a master shoreline
program is not adequately implemented by a local government.



The appeal of the collaborative planning approach Is attributable to several
features. Most of these features are responses o the seven motivating
factors. The state's inferesfs are expressed at the outset of the planning
process and provide the context for evaluating compieted local plans. The
state uses Its authority only to override local plans that are not considered
to adequately reflect statewide or regional interests. Detailed planning
remains with the local units of government. Applying generalized state
objectives and guidelines to a highly variable set of localized conditions

is a local government responsibllity. ’

Local units of government usually have at least three incentives for pre-
paring detailed plans: assistance by the state In the form of grants or
services, consistency of state and federal programs with an approved local
- plan, and avoidance of sanctions that may be imposed by the state.®

The assemblage and infegration of variocus state and local guidelines info
a single specific local land use plan provide a mechanism by which those
with stakes in coastal resource development and conservation can obtain
greater certainty on how their interests will be affected. The specified
time period limits the possibility of indefinitely extending the planning
process as a means of deferring plan adoption.

In California and North Carolina, the state-local composition of the state
commission administrating the coastal zone management program has been
cited as an incentive for local government participation in the collabora-
tive planning process. Local governments would be expected fo have confi-
dence and rapport with a state agency in which a sizable portion of the
members are ettuned to the realities of plan making at the grass roots
level, |t is also evident that local government representation on the
state commission should strengthen the hand of locals in negotiation with
the state to develop a plan that is acceptable fo both perspectives.

Research Design

In the spring of 1976 | decided to write my dissertation on nine states’
experience with this process.** | assumed that there must be something of
scholarly merit one could derive from such an analysis. The project has
been supported by the Offices of Sea Grant and Coastal Zone Management.

The research has four objectives:

-Determine if there is a common planning process among the nine
coastal states :
-Define the essential steps in the process

* A fourth incentive in California is the removal of interim regulatory
controls within the coastal zone portion of the local jurisdiction
once a local coastal program is certified by the state. '

¥ At that Time Alaska and South Carolina had not passed their Acts,



-ldentify the inherent procedural and analytic problems in each step
and the means states have used to deal with these problem areas

-Establish a framework for determining The extent to which the col-
laborative planning process is achieving the objectives set by the
respective enabling acts

The analysis has furned.out to be a horrendous endeavor. | would strongly
recommend any aspiring doctoral candidate to refrain from conducting a com-
parative analysis of nine states. One could write a dissertation about

each state's program or each of the ten steps in the collaborative planning
process. The 386-page description and analysis of nine states is complete.
It has been reviewed by state and program administrators. The analysis of
how states have dealt with each of the ten steps in the process is nearing
completion. Hopefully, the ftwo-volume opus will be published and distributed
by the year's end.*

The analysis [s based on Interviews with state program managers, university
researchers, local government officials in charge of the planning program,
and spokesmen for various interest groups, including opponents of .the state
act.** In all, 97 inferviews were conducted, 20 in Washington State. In
conjunction with the Coastal Resources Program at the University of Wash-
ington, a survey was majled to master shoreline planners in the state's
38.coastal cities and 15 coastal counties. Forfty-eight questions dealt with
preparation, administration and implementation of shoreline master programs. !

In terms cof inferviews, | decided to concentrate the analysis on five states;
Wisconsin, Maine, North Carolina, California, and Washington. This state
was selected for intensive analysis since the five years of collaborative
planning present a richer history than any of the other coastal states
involved in the process. |1 was also the first state to establish a permit
letting procedure in conjunction with local plan making. Accordingly, as
you well know, Washington was the first state fo have its coastal zone
management program approved by the Secretary of Commerce. :

The Washington Experience

The federal approval of the state program marked a transition point in The
evolution of the Shorelines Management Act. Between 1976 and 1977, 15
coastal counties and 38 coastal cities began the process of transforming
their master shoreline programs info coastal zone management plans.

In most cases, the process of change has proceeded in two directions.
Master programs are now being related to Inland land use plans and offshore

¥ The report will have the same title as this paper.

¥¥%  Interviews with local government officials were drawn from a cross
section of cities and counties according to both size and disposition
toward the state program.



environments, as well as integrated info regional management, plans that
conform to coastal resource systems., California, Wisconsin, Minnesota, and
Maine are going through a similar process of broadening the geographic scope
of their programs.

Obviously, 0CZM's $2,000,000 grant, shared by DOE and tocal governments,
was a primary motivation for the shorelines-coastal zone evolution. I+
might be arqued that cities and counties would eventually take these di-
rections in revising their master programs with or without the Incentive
of 0CZM grants. The assumption would be that local governments will see
the benefits of shoreline planning as a program that will serve their best
interests, and not as an Imposition by the state agencies or outside
activists.

Coastal systems and the inland boundary problem

The objectives of the Shorelines Management Act are difficult, and in some
clrcumstances impossible, to achieve within the jurisdictional confines of
the law, particularly if master programs are implemented by each city and
county without regard to coastal systems which go beyond their -boundaries.
If the SMA has an Achilles heel, it is the 200-foot inland Iimit. Chris
Smith of the Shorelines Hearing Board candidly observed in her presenta-
tion that the Shorelines Management Act was only "nibbling at the edges of
coastal resources management issues."™ She stated that the program does
not deal with the big issues, such as cumulative impact of many separate
developments within the same coastal system.

The SMA obliquely recognizes that coastal systems exist. |+ gives the
director of DOE the authority fo direct two or more adjacent local juris-
dictions to develop a joint program if it appears that regional integration
will befter serve the purposes of the Act. Regional integration of several
Jurisdictions sharing a common coastal system has occurred only once.
Several local planners now believe that DOE should have encouraged and
supported more regional programs for such water systems as the Hood Canal,
Skagit Bay, Semish Bay, and the Nisqually Estuary, all of which are

bounded by Two or more counties.

Many jurisdictions, particularly island governments |ike San Juan County
and Istand County, appear fo realize that shorelands are components of
large-scale environmental and social systems, such as watersheds, highway

networks and water sysTems? Development of presently subdivided lands in
coestal sysfems inland of SMA's 200-foot jurisdiction could adversely af-
fect the environmental amenities of the shoreland. Many local governments
are now cognizant of the need to relate the master programs to land use

plans for managing coastal sysTems? DOE and local governments would do
well to look at coastal systems and cumulative impact management programs

in California, Maine, Oregon and Florida?



While the law does give DOE the authority to force regional integration of
two or more jurisdictions' master programs, the 200-foot inland boundary
Iimits the state's ability to persuade local governments to manage beyond-
the-boundary land use activities that have direct and significant effect
on coastdl resources (or access to coastal resources). Although local
governments could have Inventoried, planned, and managed areas extending
further inland than 200 feet, they rarely chose to do so. Yet local plan-
ners interviewed did recognize that planning and managing for a 200-foot

strip is, at best, an interim arrangemenf?

For example, urban planners have pointed out that the first public road

parallel to the shore is often more than 200 feet inland? Visual and
physical access to the shore can be cut off by development on parcels shore-
ward of the road, but inland of the 200-foot line. As noted by OCZIM's
impact statement, the 200-foot boundary may, in fact, "fend to increase
development pressure on adjacent lands immediately inland from the bound-

aries? The SMA does require local government review of their plans and
policies adjacent to the jurisdiction of the Act in order to achieve con-
sistency with master programs. This inland consistency objective may be
achieved over time by a stream of DOE's grants to support coastal planning
programs for the "second tier" of the coastal zone.

Although DCE s advocating second tier planning, according to responses
from the mail survey, local governments are much more interested in apply-
Ing thelr grants to enforcement and administration of the master programs
for managing the first tier. Coastal cities and counties see the CZM
program as an enllightened effort because it seeks to relieve the existing

administrative burden of SMA? Understandably, local governments would

place a higher priority on covering costs of administering their existing
shoreline management program than expanding the management area and there-
by Incurring additional administrative expenses. Given the inland boundary
[imitations of SMA and the locals priority to cover existing adminlistrative
costs, it may be wishful thinking to assume that coastal cities and counties
will develop effective coastal management plans for areas inland of the
Act's jurisdiction,

The need for an implementation triad

Presentations by Rosemary Horwood; John Keegan, Jerry Hillis and others
have raised the problem of relying on permit regulaticn o implement
shoreline management programs. As Rosemary pointed out, shoreline manage-
ment s mostiy a reactive process. "We are not managing the shoreline, we
are reacting to proposals." Certainly one of the objectives of CPP should
be to develop an affirmative position fo guide and encourage appropriate
development activity. This cannof bedone with regulation alone. Regula-
tion must be combined with governmental acquisition and contracts programs.



After four years of permit letting in California, the Coastal Commission
Fecognized that regulation, by itself, would not achieve the policies of
the Coastal Plan. Accordingly, legislation was introduced and passed for
acquisition funds and authority for the state to contract for coastal con-
servation projects. A bond issue was passed authorizing at least 110 mil-
lion dollars for acquisifion and development of park lands. The most in-
novative piece of land use legislation was the Coastal Conservancy Act,

The law created an agency outside the sphere of the Coastal Commission (to
keep regulation and development administration apart) with the authority to;

~acquire development rights or easements fo preserve agricultural fapd
-restore degraded areas;

-redesign and resubdivide;

-enhance resources;

-establish buffer zones (resource protection zones);

-temporarily acquire significant coastal resource areas;

-and establish a system of public accessways,

It is evident that regulation, acquisition and contract authorities are
mutually supportive activities in implementing land use management plans.
Without all three authorities, and appropriate budgetary support, a state
will find it difficult, if not impossible, to implement plans that will
resolve the substantial issues that motivated creation of a coastal
management program.,

Reasons for success

The approval of Washington's coastal zone management program can be viewed
as one indication that the state-local collaborative process established
by SMA is working. DOE claims that the success of the.coastal shoreland
management program is largely due To the joint administration by state and

Jocal enTiTIes!o According to the interviews, responses to the master pro-
gram survey and notes taken at a mid-year evaluation conference on the
State CZM program, there are four major reasons why Washington's state-
local process is working: a balance of authority, uniformity and flexi-
bility of the state guidelines, DOE administration, and public participation
in local plan making.

The Act dlvides the authority for permit lefting and plan making between
local and state government. SMA has a number of checks and balances fo
assure that neither level of government dominates the process. For ex- -
ample, the separation of stete authority befween DOE and the Shorelines Hear-
ing Board provides cities or counties with opportunities to present their
side of a state-local conflict before @ unit of state government not tied

to the day-fo-day administration of the Act. DOE does not sit as both

judge and jury in disputes on permit letting or master programs (as in
California and North Carolina),



The state's guidelines were built on the Act's distribution of responsibility,
providing a workable blend of required uniformity fo meet state objectives
and flexibility to accommodate local conditions.

The State guidelines established the uniformity needed among county
- master programs, and allowed local government fo failor their master
program to the circumstances and needs of its shorelines and its citizens.

This is the major reason why this law has been successfull.1

However, local government officials were aiso of the opinion that: a new
set of guidelines should be developed for master program implementation
and administration (varlances, conditicnal uses, amendments). The
experience gained during the last four years should be applied to these
new guidelines,

Coastal county and city planners have frequently praised DOE's administra-
tion of the shorelines management program. This praise may be partly in-
duced by the symbiotic relationship between focal planning departments and
DOE. Af the present fime, and probably for the next few years, DOE's allo-
cation of its OCZM grants will contribute a significanT share of a local
planning office's annual budget. Nevertheless, local planners have asserted
that a key factor in making the program work has been DOE's cooperative,
“responsive and flexible administration of the Act.

0f all the state agencies with which we have frequent dealings, the
(Shorelands Management) division of DOE is without question the most
responsive and the least bureaucratic . . .We also feel that the bulk

of the CZM funds which have been retained by the state have been used
wisely and will produce information which will be of considerable
assistance fo local governments in administering our individual Shoreline

: 12
master programs.

Effective administration of the Act means that both levels of government
must carry out their responsibilities in a mutually supportive manner.

it the local government people are the primary agents for carrying

out the program, they must have dependable suuport from the state and
federal and academic people with similar missions. This support must
occur in all phases and aspects. The latter 3 groups must put their
'superiority complex' aside and start treating local staff as colleagues,
professionals. Of course, some local staff do not realize that 'local
control' also means responsible action at the local level. Finally,

the state (DOE and AG) must occasionally step in to a messy local
situation and enforce the law. Too often, flagrant violations are

ignored by the state for fear of local criTicism!j

Flexibility was an adjective frequently used by local planners when praising
DOE's administration of the SMA. The point on which DOE appears to have
exercised most flexibility was what constituted an acceptable master shore-
line program. The agency became increasingly flexible on approval criteria



and standards as more and more programs were submitted for review. In the
cases of second submissions of master programs that still had major state-
local problems, OOE met local governments more then half way in trying to
resolve the differences. One could argue that DOE may have been too flex-
Ible and "given away the barn" in bending the standards, or making excep-
Tions in approving a number of programs. However, the benefits of maintain-
ing good rapport with local goverrments and approving programs that com-
munities will support, plus the state's ability o strongly encourage that
improvements be made as a continual process of master program revisions and
amendment, convinced DOE that a flexible posture and a "meet-them-ha!f-way"
policy would.Tn the long run best achieve the objectives of the act. DOE
realized that it couldn't expect parfection the first time around.

State administrators of SMA believe that the major conflicts DOE and local
governments had over master programs could have been more effectivedy and
amicably resolved if both parties could have presented their cases directly
to the Shoreline Hearing Board. If SMA had included this provision, SHB
couid have acted as arbitrator between the opposing positions and given the
negotiation process more rigor and legitimacy.

Indicators of achievement

In evaluating the success of Washington's program, there are a number of
achievements one can identify. Public participation clearly stands out as
the accomp!ishment most cited by local planners, state officials, and in-
terest groups. The Act, the guidelines and DOE encouragement created a
vehicle for public involvement in local planning that was precedent-setting
In the state.

This methodology of developing a statewide program from the local area
viewpoint Is & very good one. It afforded the local citizen a chance
not only o voice his opinion, byt to constructively act on it. |t has
made more people aware of the value of a unique natural resource and
more determined to preserve, protect, and enhance it. [t has brought
more people closer to The state government, by ailowing them to guide

a major program to complefion in their areas. It has also assured
greater compliance with the law, not through fear of punishment, but
through understanding of the purpose of +the law. And when you have done

that--then you have done a good J'ob!14

Presumably, participation of local residenfs and community awareness of
coastal management objectives reached a peak during the [ater stages of
master program development and approval by DOE. It would be interesting to
determine the extent to which public participation and awareness have
fallen off during the relatively routine business ot program implementation.
SMA may have created an enduring community interest in coastal management

in some local governments, a flash in the pan in others.



Although public participation and raising conscicusness have been the most
conspicuous successes of the SMA, several other achievement indicators have
been identified by various actors involved with the Act, as well as fwo
University research studies. Local and state governments now have better
data and information on which to make declisions on projects propesing to
locate within the shorelines zone. When the Coastal Atlas is produced, the
qual ity and applicability of Information should increase by a quantum- jump.
As an aside, DOE should design the Atlas o monitor coastal development
(particularly- cumulative Impact in coastal systems) as well as to assess
development proposals and assist in revising master programs.*

The Seattle Planning Department has evidence that the permit process and
master program development has created view corridors and accessways to
the shore that probably would not have occurred without SMA. The chair-
person of the Shorelines Hearing Board observed that the Act has increased
the percentage of water-dependent uses, reduced the amount of over-water
construction, reduced the bulk and intrusion of buildings on the shoreline

X . 1
tandscape, and added to the protection of wetiands and dune environments.
The reduction in over-water construction and non-weter-dependent activities

-in wet land and subtidal environments was confirmed by the evaluation

conducted by McCrea and Feldmann.16

A tong-term effect of the Act, and perhaps one of the most significant
changes it produced, is the alteration in relaticnships befween state
agencies and local government and relationships within local government.
As in other states, an approved master program can limit state agencies
(particularly Parks and Recreation, and State Public Works) from carrying
out their own plans and projects. Similarly, on the local level the imple-
mentation of master programs has in many cases given the planning office
new-found leverage over capital works and parks departments. The effects
of these changes in state-local and infra-local authority relationships
merit furtherresearch in Washington, since other states (i.e., California,
Oregon) will be travelling down the same road. ‘

* Monitoring, the seventh step in the CPP, is an important element for
Tmproving the effectiveness of the process. Most states have put off
consideration of monitoring programs until local plans were developed.

'

10
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NINE FALLACIES OF PLANNING POWER:
SOME OBSERVATIONS ABOUT THE EMPEROR’S NEW CLOTHES

Rosemary Horwood

Supervising Environmental Specialist
Department of Community Development
City of Seattle

Seattle, Washington 98104

Introduction

Thank you Mr. Chairperson, Members of the audience. Before we enter the
gates of fallacy-land, let me identify where I'm coming from with a quote
from Gifford Pinchot, Founder and Chief Forester, U.S. Forest Service,
whose name adorns one of our national forests:

Congervation of natural resources . . . is the key to the
safety and prosperity of the American people, and of all
people of the world, for all time to come.

After many years in local and state government, and considerable experi-
ence with the academic side of planning, at least sleeping with it, the
observations that follow come sadly and reluctantly from one who would
like not to have found that they are so. They are my own views, and
those of my next-door neighbor who knows absolutely nothing about the
subject. Throughout this presentation the word city crops up; please
read any city and/or county in these references, as the comments are
equally applicable to both types of local government and are generic, not
specific. ’

Actually, there are ten fallacies. Mumber 10 is in the title of this
presentation because the term "planning power’ is a contradiction in
terms. There really is little impetus to implement most city plamning,
at least at the local governmental agency level.

The U.S. General Accounting Office has recently recognized this in its
study of national land use planning. "Plamners and public officials must
recognize that transportation, housing, water and sewer, and economic de-
velopment activities have both direct and secondary land use impacts
which need to be considered before such activities are undertaken. Also,
once land use plans are developed, they must be implemented and enforced.
Without implementation and enforcement, the planning phase is only an
exercise in futility," GAQ said.
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So here's the door of fallacy-land:

Fallaey No. 1 - That the present Shorelines Management Act can of itself
"manage' or conserve the shorelines and that development along the shore-
line is regulated for the purpose of protecting existing environmental
systems,

Neither the state law nor any of the Master Programs provide a true
management program. They are not oriented to the shore and water ecology
but to uplands interests, They may be managing the regulations, but they
are not managing the shorelines. The limitations of this type of regu-
lation are that you are only regulating a use or an activity that somecne
else chooses.

Under the Shorelines Management Act you can not force specific uses to
move to specific areas; there are nasty names for that. You can not re-
move inappropriate uses except under limited circumstances where the pub-
lic health, safety or welfare can be shown to be in imminent danger, or
where there is clear violation of the conditions of a permit, and usually
not even then. Governmental regulations do not have the flexibility that
there might be in long-term property management; and, once a shoreline
permit is granted there is virtually no further control (unless your
neighbor turns you in).

The sad result of the use of the term shorelines management is that citi-
zens think there really is or can be governmental or public mana%anent of
the shorelines, and that government is or should be doing more than
government actually can do, given the limits of regulatory authority, Zon-
ing is clearly understood by the public to be regulatory and limited in
its power, but the ecological public, and even local governmental types,
are victims of a misty dream that shorelines are or can he "managed" by
governmental regulation, which implies more authority, more power and
vastly more kmow-how than actually exists. '

It's like the Emperor's New Clothes. And now to

Fallacy No. 2 - That decision-making by local government is done in a
political vacuum, by professionals reviewing alternatives and making
choices based on logical options.

Some citizens, and some academics, think that the process of government
decision-making should be a simple matter of assessing the alternatives,
choosing the one that makes the most sense, and that is generally agreed
on by a large group of decision-makers (who are they anyway?), and going
on from there to carry out the chosen alternative in the best grade of
concrete and stainless steel.

One problem with the simple neatness of the common-sense goal systenm is,
for whom and for what purposes and whose value system? Ancther problem
is that governmental decision-makers operate under a framework, a web of
pre-existing regulations and policies and legal interpretations that
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shape all decisions. Still another problem is the tangle of hidden
agendas that weave around all public agencies and citizen organizations.
whatever their states mandate, ’

Follacy Ho. 3 - That the overlay zoning concept is a workable method of
-shoreline management.

It's like democracy maybe, the worst until you look at the others, but as
of now and until we do some extensive fine tumning, it has produced con-
flicts in regulations that are exceedingly hard to work out and are enor-
mously time consuming for government and the bewildered applicant, In
fact, this situation may turn out to constitute cruel and unusual punish-
ment for some of those who want and deserve shoreline permits until we do
clean up our act, I mean our Master Program.

The interest cost of the permit processing time and delays has now become
a major factor in costing out a project. This overlay zone may have saved
us from some awful awfuls, but it also may have lost some development, and
certainly has raised hackles. And again, zoning is not management.

Fgllaey Wo. 4 - That getting the Shoreline Master Program adopted is
"winning the war."

After the agony of getting it adopted and certified, you think you can
rest a minute because you've won. Ha! A battle maybe, but not the war.
Administering the Program, even given the best motives and dedication to
conservation of the shorelines, could lose the meaning of the Act and/or
the ordinance very soon, depending on whose interests are paramount at the
Mayor/Council level, or how they are perceived at the processing level.

Furthermore, interpretations of an ordinance can vary considerably, Even
the two-level approval, with DOE looking over the shoulders of the local
agency, while it is by far the best insurance and overseeing of any local
land use control legislation to date, still has been known to miss., And
then there is .

Fallacy No. 5- That permittees will comply with the ordinance and the
terms of the permit.

No way. Our Pemmit No. 1 is in violation, and there's no way to prosecute,
So are as many as 20 percent of the others. Some may be technical or un-
witting violations, but many are clients of the firm with the "silent
piledriver." T doubt if other jurisdictions even have had a chance to
check on their permits for violations.

Citizen awareness of this problem is nil/zilch., At the moment, we have
some CIM funds for enforcement, but the Building Department can not get
enough money to continue to enforce the Shorelines Master Program, nor
zoning or sometimes building violations. If we have that problem, so
mist others. .
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FaZZagé-N_o. ¢ - That we have workable standards based on rigorous analy-
$is of primary data by which to evaluate our shoreline use policies and
improve our ability to meet the goals of the Act and our Master Program.

Alas, we are not even too sure what we ought to know, and sometimes some
of us are serenely certain that we don't need to know anything more in
order to operate. Too often, I hear the question, what do we need to
know that for? And, yet, is it good to have a lake that should be re-
named Lake Restaurant? Is it good to have one commercial/industrial
owner, the Port, own more than 10 percent of all waterfront, and more than
. one-third of all the-commercial/industrial waterfrent in the city? What
are the ecological effects of the developments we permit? Do our regula-
tions really encourage water-dependent shoreline use? What are the trends
in use types, parcel size, ownership? Are these trends good? Cood for
what? The ecology, or the economy? Either or neither?

From this frustration, on to

Fallacy No. 7 - That a local Comprehensive Plan is a viable document, and
that it is the basis for public and private land use or shoreline deC1s-
ions.

This concept is inherent in the Shorelines Management Act, but most-
Comprehensive Plans are basically a record of the status quo with a few
flourishes, as is the shoreline map. They are more often quoted than
used, and more honored in the breach than used as a basis for any kind of
public or private action, with very few exceptions.

Often what we do when we use the Comprehensive Plan and/or zoning princi-
ples as our shield is either to fend off "umdesirable,” in quotes,
development, and this is also like the Emperor's New Clothes. More
charitably it can be thought of as holding onto the established pattern
which has some validity because the Comprehensive Plan does represent a
consensus of owners and the body politic as to acceptable land uses for
each part of the city.

Whatever it is, the shoreline program enviromment map is not a projection
of the future pattem given normal changes, or what someone thinks it
ought to be, but a record of what is,

Fallaey No. 8 - That a citizen comnmittee can write an ordinance.

Qur citizen committee,with its broad range of membership of intelligent,
articulate and dedicated people, set forth its policies in a document
which they wanted to be held as sacred to the last word, even if it was
manifestly impossible to make it work as written. They believed they had
done the real work and that the staff job was simply to get it adopted,
to jump through a couple of "minor' hoops. We're still jumping through
them four years later.
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It should be obvious that it's asking too much of such a group to do the
technical details of ordinance drafting. It's like doing your own dental
work. You know where it hurts and you direct the dentist to that spot,
but very few of us pull our own teeth,

But don't get the wrong impression. Input from the citizen is absolutely
essential, It's the basic foundation in helping to define public policy
and to protect that policy once enacted,

As in Fallacy No., 2, concerned citizens are the best defense of the public
interest--the only real defense, in fact. But now we'Te nearly at the
end, with

Fallacy No. § - That is possible to develop brief, simple, easily under-
stood and yet precise regulations for shoreline use in a large metro-
politan jurisdiction.

What we want seems so simple, and the goals and policies can be, but
seldom are, simply stated. Simple regulations may be possible where there
are few owners and no development pressures, or where such pressures could
be removed by designation as a sensitive area. But our industrial/com-
mercial shoreline alone has more than 1500 separate pieces of property
with 300 different types of uses in 44 miles, 48 percent of the city shore-
line. Added complexity comes frem the diverse topography of our shore-
lines. Plus the complication of overlapping and layered legislation.

Furthermore, in urban areas there is very strong pressure for exact limits
by developers because they need to know precisely what they can or can
not do in developing their properties, If the concerned citizen can't be
expected to state his ecological goals in terms of bulk regulations and
parts per million, the governmental agency must.

Again, it ought to be easy to state directly the shoreline managerent
ecological goals and have the developer follow them. But how clean is
clean? If we made our streams 100 percent clean there would be no food
for the fish. Yet an ounce or a deciliter too much pollution and they
die. So we are forced to translate goals and policies into dimensions

and percentages, tables of uses and special conditions, and still run into
exasperating situations where laudable generalities don't make sense.

By now you will have realized that I am here under an alias. My real name
is Cassandra. But, lest you believe that, let me say some positive things
about the Shorelines Management Act. Thera really are pluses,

The first positive finding is that it keeps a lot of people like me em-
ployed--and lawyers, EIS writers and even some judges,

The second positive finding is the major miracle that the Shorelines
Management Act got passed at all. That it is working as well as it does
is due to the almost superhuman efforts of all the people who've tried to
make the program work--thousands, maybe millions of person hours of work
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thought, writing, negotiation, debate and struggle have gone into the
Shorelines Act. It's a national model, praised from afar, and we must,
applaud the lahor that brought it into being.

Another positive factor that is impossible to measure but nevertheless
real is the number of Roanoke Reefs that didn't get built, and won't get
built, For every ugly concrete platfomm, we have dozens of sites with
open water. And maybe it's even good to have one painful sore thumb to
remind us of the need for shorelines management,

We must remember that the concept of the Shorelines Management Program is
still very young; it took zoning a very long time and much struggle to be
recognized as a protection to the public as well as the individual.
There's still a large body of property owners, both public and private,
whose definition of the public interest approximates that of General
Motors. There are many people who want to identify with the, I was going
to say pioneer or frontier ethic, but that's not really so: I mean the
robber baron ethic, that property ownership confers a divine mandate to
use or abuse their property regardless of others.

Yet, to the extent to which private property is subsidized by the public
sector, public services, utilities and even the existence of a market for
property, there should be a moral obligation not to use property in ways
that are contrary to the public interest. But few people really accept
that in principle or in action.

So, 1 believe that in this country we will never have a true shoreline
management program until there is recognized public sovereignty over or
title to and use of shoreline areas, as in the village commons of the
early East Coast settlements. And, until the American public truly under-
stands that the words of Gifford Pinchot are not enly for real but have
an almost desperate significance today, shorelines management will remain
an unsolved problem, a dangerous illusion.

Finally, I've tried to say what the Shorelines Management Program is not
and to recognize reality, as well as the progress that has been made.
Seeing what the Shorelines Management Act is not gives us a base from.
which to recognize what it is, and what we would like it to be, so that
we can focus our efforts on that.

Fortunately, there is no time here to propose solutions, because there
may not be any. At least, there can never be total solutions, just as
there is no universal solvent to design a bottle for. T hope it's enough
to have raised your consciovusness and to try to keep some of you from
stubbing your toes on the same rocks where I've stubbed mine.
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LESS THAN FEE-SIMPLE ACQUISITION FOR SHORELINE CONSERVATION

John E, Keegan

Deputy Prosecuting Attorney
Civil Division W558

King County Courthouse
Seattle, Washington 98104

The Washington State Shoreline Management Act (SMA) express-
ly authorizes the Department of Ecology and local governments
to:

acquire lands and easements within shorelines

of the state by purchase, lease, or gift, either
alone or in concert with other governmental
entities, when necessary to achieve implemen-
tation of master programs adopted hereunder. . . .

*RCW 90.50.240.

This statement of authority contemplates purchase of the
entire fee-simple or of less than fee-simple ownership, The
SMA authorizes purchase in conjunction with other govern-
mental entities, presumably local, state or federal agencies.

There are several limitations on purchase in the SMA itself.
First, purchases pursuant to the authority granted in the
SMA must be voluntary and cannot be accomplished through the
use of eminent domain powers. The original SMa passed in
1971 authorized the use of eminent domain. The Act was
amended by the legislature in 1972 to delete reference to
eminent domain powers. The importance of this limitation

is unclear. Based upon other statutes, counties and cities
have the power to acquire property for a public use by
eninent domain, e.d., RCW 8.08.010. Where acquisition of a
shoreline interest constitutes a public purpose based upon
general condemnation powers of counties and cities, a shore-
line acquisition by eminent domain would seem possible,
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There is a second possible limitation in shoreline management

authority for acquisition. Shoreline acquisition is author-

ized "when necessary" to achieve implementation of master

programs. The provisions of most master programs can be

accomplished by regulation alone., Acquisition should only be
considered where application of the Shoreline Management Act

policies or master program provisions would deny reasonable ,
use of a person's property. This would be a rare case. 1In ‘
King County, for example, the Department of Natural Resources

and certain timber companies have arqued that application of

tlie "natural" environmental designation on their land consti-

tutes a taking of property without compensation. (King

County disagrees.) Acquisition would be necessary, of course,

where the public wishes to provide active public use in the

form of a park or other recreational facility on the shore-

line.

I believe that the Washington State Supreme Court will go far
in upholding the constitutionality of shoreline master
program regulations. In the recent case of Maple Leaf
Investors, Inc. v. Department of Ecology, 88 Wn.2d 726 (1977),
the court upheld a shoreline~type regulation which denied
human dwellings within the floodway of the Cedar River.

In Haxes v, Yount, 87 Wn.2d 280 (1976}, the court said no
question as to the constitutionality of a shoreline permit
decision was presented when the applicant was refused per-
mission to fill 93 acres of wetlands in the Snohomish

River estuary.

Some persons advocate the use of acquisition as a land use
planning control even though regulations to accomplish the
same objective could be constitutionally imposed. Zoning is
certainly the classic example of a land use control mechanism
which has failed to accomplish permanent restrictions on the
use of land. Acquisition offers the possibility of more
permanent control, Once ownership of the development rights
for a piece of property has passed to the public, the press-
ure for permission for development of that land should sub-
side.

Similar authority for acquisition of valuable shoreline areas
is found in the state Current Use Taxation Act, RCW Ch.
84.34. The current use taxation act authorizes the acqui-
sition of "open space land, farm and agricultural land, and
timber land" which qualify for current use taxation. The

act states:
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Any county, city, town, or metropolitan
municipal corporation, or nonprofit nature
conservancy corporation or association, as
such are defined in RCW 84.34.250, may
acquire by purchase, gift, grant, bequest,
devise, lease, or otherwise, except by
eminent domain, the fee simple or any
lesser interest, development right,
easement, covenant, or other contractual
right necessary to protect, preserve,
maintain, improve, restore, limit the
future use of, or otherwise conserve,
selected open space land, farm and
agricultural land, and timber land
as such are defined in chapter 84.34
RCW for public use or enjoyment.

RCW 84.34.210.

Like the SMA, the Current Use Taxation Act does not allow
acquisition by eminent domain, Unlike the SMA, the Current
Use Taxation Act authorizes a mechanism for funding such
acquisition. In RCW 84,34.230 a county is authorized to
levy an amount not to exceed six and one~guarter cents per
thousand deollars of assessed valuation against the assessed
valuation of all taxable property within the county (518
billion in King County) in order to acquire such interests

in land.

"Open space land", as defined in RCW 84.34.020(1),

would certainly seem to include many shoreline areas:

'Open space land' means (a) any land
area so designated by an official com-
prehensive land use plan adopted by
any city or county and zoned accordingly
or (b) any land area, the preservation
of which in its present use would
(i) conserve and enhance natural or
scenic resources, or (ii) protect
streams or water supply, (iii) promote
conservation of soils, wetlands, beaches
or tidal marshes; or (iv) enhance the
value to the public of abutting or
neighboring parks, forests, wildlife
preserves, nature reservations or
sanctuaries or other open space,
or (v) enhance recreation oppor-
tunities, or etc.

RCW 84.34.020(1).
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King County is presently developing an extensive acquisition
program for the purchase of development rights on prime
agricultural lands within the county. The county is consider-
ing acquisition of the development rights for 24,000 - 40,000
acres of agricultural land (at a cost estimated as $30 million
to $60 million), The mechanism proposed for utilization at
the present time would be the provisions of RCW B84.34. Some

of these agricultural lands are contained within King

County's "shorelines." The program offers the opportunity

to try out for the first time a less than fee simple acqui-
sition program on a broad scale.
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1977 AMENDMENTS TO THE STATE ENVIRONMENTAL POLICY ACT:
A PARTIAL SOLUTION TO PREDICTABILITY

Jerome L. Hillis

Hillis, Phillips, Cairncross, Clark & Martin, P.S.

403 Columbia Street o
Seattle, Washington 98104

On June 5, 1977, Governor Ray signed into law Substitute Semate Bill No.
2654 which amended the Washington State Environmental Policy Act. The
bill becomes effective September 21, 1977. The amendments contained in
this bill are significant for both the housing industry specifically and
the public in general. ‘

History and Background

When the state legislature enacted Senate Bill No, 545 during the First
Extraordinary Legislative Session in 1971, there was hardly a murmur of
dissent from either side of the aisles in the House and Senate. The bill,
entitled "The State Envirommental Policy Act of 1971" (SEPA), attracted
little notice at the time. It was only one of fourteen bills involving
environmental protection and natural resource regulation passed during
1970 and 1971, and many of the others garnered far more attention and
debate. -

Yet the legislative pebble of SEPA, when dropped into the legal:pond, has
produced not just ripples but indeed waves of change. SEPA has trans-
formed the approach of local government and the development industry to
the entire land use process. Previously, administrative officials re-
viewed private parties' applications for building pemmits or grading
permits with an eye only to their conformity with zoning and building
codes. Now these actions are subject to a lengthy envirommental scrutiny,
as well, and the application may possibly be denied solely on the basis
of the envirommental impacts of the proposal.

The result of all this in terms of the public benefit has been a mixed
bag. On the credit side, the environmental impact statement ("'EIS)
requirement mandated by SEPA has finally forced governmental officials to
take environmental values into account; these can no longer be brushed
aside with a bland statement that "of course we have considered the envi-
romment." SEPA requires that the probable impact of an action be care-
fully analyzed and in specific language, not generalities. Public
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participation in the governmental process has been increased as well. (n
the whole, developers' plans are probably far more environmentally sensi-
tive than they were in pre-SEPA days,

But the picture is not entirely rosy, and the debit side of the SEPA
ledger has its entries, too. The prime concerns of the development
community are cost, delay, wncertainty, and cynicism. The cost of private
projects has skyrocketed because of SEPA. Most mumicipalities cannot
afford to spend the money necessary to do a thorough impact statement,
and as a result, the costs for such an EIS are passed on to the developer
and then to the consumer. The other chief victim is the taxpayer who is
saddled with increased taxes to pay for the larger staff, technical
consultants and processing costs necessary for a local government to
comply with SEPA. Red tape is expensive and rarely more so than in the
field of environmental compliance under SEPA. Then there is the delay.
One notable outgrowth of SEPA has been a considerable increase in the
time between a project's conception and its execution. No longer can a
developer draw up plans, pick up a building permit from the City or
County, and begin building, all in a few weeks. Now there is a wait of a
year, two years, or even more in cases of envirommental litigation, be-
fore the first nail is driven. During that time envirommental checklists
mst be answered, envirommental assessments written, draft environmental
impact statements drawn up, final environmental impact statements pre-
pared, legal notices published, and more often than not, the developer
also faces threatened or real court challenges to the entire process.

Additionally, there is the uncertainty inherent in the SEPA process. How
detailed must the impact statement be? How long will it take to get
drafted, circulated and finalized? Will the project ever get built at
all? Successive environmental checklists and statements are not uncommon
for the same project. Investment in proposed developments is made reluc-
tantly, without the degree of confidence necessary for stability in the
land development process.

Perhaps most critical is the public cynicism that has developed as a
result of the administration of SEPA. The decision of whether officials
will require an EIS for a particular kind of project is neither predict-
able nor consistent, even within a single governmental agency. Contents
of an EIS are oftentimes unrelated to the real issues involved in the
decision-making process. The SEPA procedures are more often than not used
solely as a delaying tactic rather than as a method of determining envi-
rommental effects and mitigating measures. The result is frustration,
distrust and emotionalism which affect not only the land development
industry, but attitudes toward public officials, citizen organizations,
and the workings of governmental agencies as well,

The history of SEPA in this state is a lesson in legislative processes.
The Act itself was modeled after the federal government's National
Environmental Policy Act (NEPA). The language of both Acts is more con-
stitutional-sounding than regulatory. Terms are not defined, nor are the
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processes for implementation spelled out., In fact, at the time the State
Environmental Policy Act was adopted, no one intended it to apply to
private projects in the way that the Act has now been interpreted to read;
it was thought only public projects fell under the requirements of SEPA.
During the first few years of SEPA's implementation, very few governmental
agencies complied wtih the mandates contained in the Act, and certainly no
one was prepared to develop impact statements required by the Act.

The mortgage lenders were perhaps the first organized group to realize
SEPA's implications. Consefuently, many lenders required environmental
compliance letters, either from the borrower's attorney or from the gov-
ernmental agency involved in making any decision concerning a private
project. Yet concern among lenders remained, since SEPA in its original
form had no statute of limitations which after a certain time would prohibit
lawsuits challenging governmental approvals on grounds of non-compliance
with the Act. Therefore, efforts were successfully undertaken to amend
the State Environmental Policy Act and provide such a time limitation
after which litigation could not be commenced. In addition, amendments
were proposed and adopted’ which mandated that guidelines be developed to
provide much-needed guidance to governmental agencies in implementing the
Act.

These guidelines were finally adopted by the State Council cn Environ-
mental Policy in January of 1976. Guidelines, however, are not a SEPA
cure-all. They are an administrative J.nterpretatlon and implementation of
the statute, but by themselves they do not have the force and effect of
law, The gu1de11nes therefore, cannot substantively change SEPA or limit
its effect unless the limitation is deemed to be consistent with the
provisions of the underlying Act.

Partially as a result of the requirement that local governments also
adopt guidelines for the implementation of SEPA, more and more people
became aware of the complexities and the impact of the Act. However, it
is doubtful that any SEPA amendment would have been proposed with any
chance of success if it had not been for the Washington State Supreme
Court decision in Norwa)% Hill, handed down in July of 1976, That decision
received a great deal of publicity in the newspapers and, as a result of
an upswing in the economy, directly and immediately affected many land
developers who were in the process of platting property in various
conties and cities throughout the state. In Norway Hill, the court held
that King County's decision not to require an EIS for a 198-1lot housing
development on 52 acres was clearly erroneous. The court therefore
voided King County's approval of the plat. The Supreme Court in Norw

Hill went on to state than an envirommental impact statement should E
required whenever "more than a moderate effect on the quality of the
environment” is a reasonable probability, The court gave little weight
to King County's decision not to do an impact statement. The County's
decision had been relied on by the land developers involved in the Norway
Hill project to the extent that they sold lots and constructed substantial
improvements. The decision, therefore, not only affected the process by
vhich local governments were making determmatlons on whether to require
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an EIS, but also the business decisions of lenders and title companies,
who rely on local governments' determinations in providing financing and
title reports. Predictably, Norway Hill unsettled local governments,
threw the business and development commmity into a state of panic, and
caused even greater uncertainty about SEPA than before.

Consequently, in the fall of 1976 an ad hoc group of home builders,
mortgage bankers, title company officials, and general contractors, was
organized to assess what could be done to make SEPA more workable and
more predictable. Credit for this initial step and for subsequent pro-
gress rests primarily with Brien Stafford, a home builder who had been
involved in developing the plat affected by the Norway Hill decision.

The ad hoc group commissioned a study to provide information on the back-
ground and history of SEPA and to suggest alternative methods of amending
the source of all of this confusion, SEPA itself. The group also agreed
to work openly and above-board with any and all interested groups,
including the Association of Washington Cities, the Association of Wash-
ington Counties, and environmental organizations. The intent was to try
and develop a legislative package which would receive support from all
interest groups in order to make SEPA more predictable and to reduce time
delays and uncertainty, The result of these efforts was the introduction
of several legislative proposals in Olympia to amend SEPA, some of which
received general support from all interest groups and others of which
were strongly opposed by specific interest groups.

The legislative process of drafting technical amendments to a law such as
SEPA is fraught with major difficulties. Individual legislators' under-
standing of the workings of an act such as SEPA is predicated on their
own background, the geographical area they represent, and their own
individual experiences in dealing with the Act itself. In addition,
certain legislators invariably distrust the motives of certain interest
groups, and that distrust creeps into any discussion of amendments to an
existing law. In the case of the proposed 1977 SEPA amendments, these
factors all affected the eventual form taken by the bill, The legisla-
tive evolution of these amendments would be an article in itself.
Suffice it to say that the amendments were passed only as a result of a
great deal of effort by many organizations and 1nd1v1duals and by the
hard work of several dedicated legislators.

The 1977 Amendments to SEPA

The amendments which the legislature adopted basically alter four aspects
of SEPA. Tirst, the statutory time period for filing lawsuits challenging
compliance with SEPA has been changed. Second, the public notice process
requirement to invoke this statutory time period has been altered. Third,
the consequences of publishing this notice and invoking the statutory
time period have been clarified, and fourth, the standards and process
for denying or conditioning projects based solely on SEPA have been
established by the amendments.
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1.) The statutory period during which lawsuits must be filed to challenge
a govermmental action involving a private project for non-compliance with
SEPA, has been shortened from 60 days following publication of notice cn
the same day for two consecutive weeks, to 30 days following publication
of notice on the same day for two consecutive weeks. This new time period
is more in line with existing statutory time periods for challenging
governmental actions.

2.) The public notice process required by the Act to invoke the above
statutory time period has been radically altered. The amendments require
that notice of the action taken by the governmental agency be published
on the same day of each week for ‘two consecutive weeks in a newspaper of
general circulation in the area where the project is located and that
notice be filed with the Department of Ecology prior to the date of the
last newspaper publication. In addition, notice must be given for
rivate projects prior to the date of the last newspaper publication by
either (1) mailing a notice to property owners sharing a common boundary
line with the property upon which the project is proposed; or (2) posting
a notice in a conspicuous manner on the property on which the project is
to be built, The option to follow one or the other of the above notice
procedures is left to the discretion of the party giving the notice, who
will usually be the applicant.

In the case of governmental actions not involving a specific project,
perhaps such as a rezone or comprehensive plan change, notice is only
required to be published in the newspaper and mailed to the Department of
Ecology. Therefore, mailing a notice to adjacent property owners or
posting a notice is not required for those actions which are of a "non-
project nature."

3.) If the above notice procedure is complied with, its effect on subse-
quent governmental actions involving the same project is now much clearer
under the 1977 amendments,

The amendments now provide that any subsequent governmental action involv-
ing the proposal for which notice has been provided cannot be challenged
on grounds of non-compliance with certain sections of SEPA unless there
has been a substantial change in the proposal between the time of the
original governmental action and the new action or unless the new action
was identified in an earlier EIS or declaration of non-significance as
being one which would require further environmental evaluation.

4.} The 1977 amendments also contain new language clarifying the deci-
sion-making process of governmental agencies under SEPA. The 1977 amend-
ments provide that any governmental action may be conditioned or denied
pursuant to SEPA only on the basis of specific adverse envirommental
impacts which are both identified in the envirommental document prepared
pursuant to SEPA and stated in writing by the responsible official of the
acting governmental agency. This amendment also requires counties and
cities with populations in excess of 70,000 and 37,000 persons respec-
tively to develop within one year policies for the exercise of the
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discretion in denying or conditioning permits. The amendment further
requires such policies be contained in adopted ordinances, resolutions or
‘regulations by the governmental agency. For all other counties and
cities, such policies must be adopted within three years from the date
of the Act. In addition, except for shoreline substantial development
permits and shoreline variances, any governmental action which is condi-
tioned or denied, not already involving an appeal to the elected legisla-
tive body, shall be appealable to the legislative body of that local
government in accordance with procedures which must bhe established by the
local government for such appeals.

Mnalysis of the 1977 Amendments

The 1977 amendments are a step toward solving some of the problems in
implementing SEPA, Other steps are needed, and the 1977 amendments in
themselves create additional concerns which need to be addressed.

Determining whether to mail notices to adjacent property owners or to
post such notices on the subject property will require a case-by-case
analysis, No general rule in regard to this choice is possible. The
desirability of a specific written notice sent to adjacent property
owners versus the posting of a general notice on the property must be
evaluated on the basis of knowledge of the general neighborhood in which
the property is located, familiarity with the adjacent property, and the
particular project which is proposed. If posting is chosen, the length
of time during which the notice must be posted is not spelled out, nor is
the size or shape of the notice. It is recommended that affidavits of
posting be signed at the time of the posting and kept as a record in the
event there is a future claim that notice was not given pursuant to the
statute.

Determining whether a particular governmental action is of a "non-project
nature" will be difficult. The gray area between non-projects and
projects will become critical as a result of these amendments, since the
notice requiremonts for a non-project are quite different from the notice
requirements for a project. For instance, is a rezone to accommedate a
particular development a governmental action of a non-preject nature?

Who in fact makes the determination of whether a particular governmental
action is'of a non-project nature? These issues should be clarified,
preferably by general regulations promulgated by the Department of Ecology
which will uniformly affect all governmental agencies in the state. In
addition, these issues should be clarified at the local governmental
level through adoption of implementing ordinances.

The promise offered by the 1977 amendments, to cut off SEPA challenges to
subsequent governmental actions involving the same project ‘for which
notice has previously been given, is clouded by the specific language
contained in the 1977 amendments. As previously discussed, the amend-
ments do not permit a subsequent SEPA challenge to a project after notice
has been provided unless there is "a substantial change™ in the project.
The statute does not provide much guidance in determining what is "a
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substantial change." For example, 'the wording seems to imply that if the
proposed project is substantially changed, even though the change would
have a beneficial effect upon the enviromment, the project will require
new notice and hence a new period during which non-compliance with SEPA
may be litigated.

The 1977 amendments also require special attention to the specific wording
of governmental agencies' declarations of non-significance and environ-
mental impact statements, If either the declaration of non-significance
(the document declaring that there is no need for an EIS) or the EIS
itself identifies future governmental evaluation, then new notices must
be provided for those new governmental actions, and a new period of time
is invoked during which litigation may be brought to challenge the govern-
mental action for non-compliance with SEPA.

The 1977 amendments recognize that governmental agencies may condition or
deny projects based upon SEPA. According to most commentators' review
and analysis of court cases interpreting the Act, the authority of govern-
mental agencies to condition or deny projects based solely upon SEPA has
existed since SEPA's original enactment, Little thought, however, had
been given to how that authority should be implemented by non-elected
governmental officials. The new amendments address the issue by providing
for the development of policies by local goverrnments for the exercise of
that authority, Development of those policies, however, may prove diffi-
cult, Because of the very nature of SEPA, envirommental analysis is done
on a case-by-case approach. = Consequently, general policies for the
exercise of this discretion may prove worthless if the intent was to
provide predictability.

The mandated appeal process required by the 1977 amendments in the event
of a non-elected official, such as a building superintendent, conditions
or denies a permit, may also prove troublesome. For instance, what if a
‘permit is conditioned but adjoining property owners or a citizens group
either desire additional conditions or want the permit denied? Will they
now be able to appeal the permit to elected county or city councils?

Such an appeal process does not exist at the present time in most mmici-
palities, and the decision of the building superintendent is generally
deemed to be final, Thus, while the intent is to provide additional
standards and an appeal process to temper the discretion exercisable

by non-elected officials, implementation of these standards and the entire
process itself may cause more problems than they solve, Regulations are
required to be adopted by local legislative bodies to implement the
standards and the appeal process. Therefore, interested parties should be
involved in the adoption of these standards and processes.

In summary, the 1977 amendments have been a step in the right direction,
SEPA procedures have been significantly improved. (Consideration, however,
should also be given to substantive changes in SEPA., (Currently, at the
federal level the Council on Environmental Quality (CEQ) is studying
changes - to the National Environmental Policy Act. That Act is almost
identical in wording to SEPA. During the course of public hearings held
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by the CEQ in June of 1977, environmental and industrial representatives,
state and local governmental officials, scientists, and trade groups, all
joined in calling for simplification of the impact statement process

mandated by NEPA, That process is identical to the cne required by SEPA.

Thus, the same cry for simplification has been and is being heard in this
state, What is needed is a continuing cooperative effort by trade, envi-
ronmental, and business groups affected by the SEPA process to simplify '
the Act, make it more predictable, and make it more meaningful. The
costs associated with SEPA transcend dollars and cents. SEPA at present
costs too much time, stremgth, and patience, as well. The rampant
cynicism regarding the SEPA governmental process is particularly infor-
tunate and needs to be corrected. If all the affected groups work
together, the goal of a predictable and useful environmental law will be
achieved.
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CHANGES: THE ENVIRONMENTAL POLICY ACT AGAINST THE SYSTEM

Donald W. Happs

Waghington Environmental Council and
Institute of Public Service, Seattle University
Seattle, Washington 98109

Summary

The Environmental Policy Act has been criticized for causing costly duplication
of effort and delays. This has precipitated many proposals for changes in the Act.

Thig paper argues that the so-called "problems" with the Environmental Policy Act
are problems of interface with the system,

This leaves us with a choice. Either the Act should be changed or the system should
be changed. Since the Act has accomplished its purpose, since no one wants to retur
to the conditions which prevailed prior to the Act, and since the Act is a contributin
part of a greater change which cannat be reversed but only confused, the system
should be changed and not the Act.

The basic change which must take place is to build a system better using the informe
tion produced under the Environmental Policy Act.

The prevailing land management process provides a case in point. The pracess radic:
ly separates planning from decision-making. The Environmental Policy Act has serve
to inject a process for developing information directly focused on decisions. If the
planning pracess were to be changed so that planning policy was directly applied to
the decisions at hand, then planning would function to "arganize" the environmental
assessment process and thus provide a way to remove the problems associated with
the Act.

It has been nearly six years since the State Environmental Policy Act passed out of
the State Legislature, In the eyes of its foremost proponent--the Washington Enviroi
mental Council--it has been a great success; much more, in fact, than most of us
who worked for the bill in the 1972 legislative session really expected.

If other evidence far this statement were not readily available, the character of the
bill's critics and their criticisms would serve quite well, The plaintive cries of the
land jobbers, contractors and, of late, the timber barons who make up the Board of
Regents of this University all attest to the effectiveness of this Act in preserving
environmental values,

31



Though T am not here to defend the Act, let alone the position that the Act is above
criticism, I think it is important to make this point.

The Act has been effective in accomplishing its purpose:

It has stopped actions insensitive or inappropriate to the environment for which
they were proposed;

More important, it has sensitized decision-makers to the impacts of the pro-
posals they were considering and caused them, in many instances, to refine
and improve those proposals before adopting them.

In short, everyone from developers to elected officials has been forced to think maore
and think differently about proposed actions. This has made a profound change in
the way we do things, a change which was sorely needed.

The reason why I emphasize this point is that from the perspective of change, real

change, needed change--I think the real problems raised with respect to this law come
into focus,

The real problems are not projects or programs being stopped. There is not a project
which has been stopped that has not patently deserved to be stopped. Nor is it
"costly” delays. Where there have been delays, those delays have resulted in great
savings to the environment, to the common good, sometimes even in hard cash.

The real problems are:
-the production of a great deal of information which cannot be used by the system;
~duplication of work;

-making decisions separately and thus producing informatian and thinking within
bounds which are far too limited;

-initiating the environmental assessment work too late in the process to have
the mast beneficial impact on the conception and early development of the
proposed action. Right now, environmental assessments force changes. They
should be germinating ideas.

These problems are significant. They should be overcome. But, though they are
associated with the Environmental Policy Act, their roats are elsewhere.

The fundamental point about these problems, I think, is that they are due to the fact
the Environmental Palicy Act contemplated, grew out of, and was part of a far-
reaching change, a change in the entire system, which is yet to take place. The old
system, still intact, neither can absorb the changes wrought by the Act and the
environmental movement nor can it be modified sufficiently to fully accommodate
the Act.

If this is so, that we find ourselves now frozen in the middle of change, then I think
the only real choices are ta go back ar to go forward.
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It is the nature of this juncture--the question of going back or going forward--which
makes the issue with which this paper began so important. It is imporant to realize
the Environmental Policy Act has accomplished a great deal. Despite the problems
tied to it, few of us without a vested interest would desire to go back to where we
were before. Who wants Los Angeles-like development or an untrammeled highway
department?

Mareover, it would take more than changing the Environmental Policy Act to go back.
Proposed amendments to the Act--like those before the Legislature in its last session--
would indeed gut it. But they could not yndo what has already been accomplished.
They could not change all that to which the Environmental Policy Act has contributed;
most especially, they cannot change the habit of closely scrutinizing major proposals
on the basis of hard information, That habit--instilled in both the public and the
decision-maker responsible to the public--grows stronger. In fact, it points to the
further changes which must take place to finally secure what was started with the
Environmental Policy Act,

So what is to be done to resolve the problems menticned above? What changes can
be made in order to provide sufficient direction so that the information now being
produced can be better utilized and, in the future, better information can be
produced?

These questions can best be answered in the context of land management; bath be-
cause the major issues concerning environmental policy tend to collect there and
because the land management area is representative of the past and present
decision-making system. .

Traditional land management--still very much with us--separated the functions of
planning and implementation; or, put mare bluntly, planning and making a decision.
The object of land management planning was to produce a product--the plan. The
plan related to some more or less distant future that was supposed to be realized

by our taking a series of steps. While this was being conceived of, steps or. decisions
were haply being made in a myriad of instances in light of the present circumstances
rather than some future vision. This, in a nutshell, is the plan-on-the-shelf syndrome.
The fact is, the more planners emphasized comprehensibility and the future; the more
they emphasized the abstract and rationalized world which allows them to piece to-
gether their constructs, At the same time, they separated--and continue to separate,
I might add--themselves and their plans from the decisions being made on a day to
day basis which really affect our policy on the use of the land,

In the halycon days of the fifties and early sixties, the days of rampant Californication,
this was all very fine. Planners did a new plan every three to five years. The plan
they had just finished was outdated. Decision-makers, in the meantime, happily
granted variances and rezones without a thought to future consequences.

The advent of the Environmental Policy Act--along with the other changes associated
with it--has changed this world radically.
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. What the Environmental Policy Act did was to:

-focus the development of information and an assessment of the future on real
land use decisions;

-demonstrate all too conclusively the bankruptcy of planning in a substantive
way.

Where planning and plans have become more remote to actual problems and deci-
sions, the envirenmental and impact statements were immediate to those problems
and decisions. In fact, the effect of the Environmental Policy Act has been all too
immediate.

If one goes back over the problems ascribed to the Environmental Palicy Act, one
cannot help but be struck by how much they betray this immediacy, this closeness

to particular questions and issues. The basic problem with the apparatus created
under the Act is that it isolates problems and issues. Seen in another light, the basic
problem we face with the Environmental Policy Act is that it does not operate within
the context of a realistic planning system, Individual environmental assessments

are done in a vacuum because they do not have good plans to give them direction,
Individual environmental impact statements are flat and repetitive because they

do not have good plans to give them dimension.

The message is clear, If we are to go forward, we should not concern ourselves with
changing the Environmental Policy Act and its attendent system. Rather, we should
concern ourselves with changing our land use planning methods. For changes in the
land use planning system--or any other planning system--hold out the most promise
for resolving the problems of duplication, repetition and useless information. More
positively, such changes could lead to a breakthrough in our capacity to produce and
use information useful both to making immediate decisions and integrating those
decisions one with another so they could truly serve some vision of the future.

The requisite for change is a planning system which focuses its work on present
decisions, seeing those decisions as implementing the future.

How could such a system work?

The key elements in such a system would be policy development, policy analysis,
problem identification, action assessment and continuing evaluation.

It may seem ironic that a system whose main focus is the decision at hand would
be structured on "palicy,” presently the most abstract aspect of planning. This is
precisely the problem. Conventional planning makes "policy" an abstract, idealized
concept, for which "the plan” is the single, admissible interpretation. Policy should
be, realistically, those concepts which guide present decisions, integrating them,
and making them meaningful for the future. This is the understanding of palicy
embraced by the Environmental Policy Act, an understanding we have not made
operational. '
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To embrace this view requires that policy be linked directly to decisions. This is
accamplished by:

-Palicy development. Palicy is seen as dynamic, growing out of continuing assess-

ment of our values through applying them to decisions at hand and evaluating
the results;

-Policy analysis, Understanding decisions as implementing concepts and, thus,
analyzing various options to discover what concepts they serve;

-Evaluation. Determining if our decisions are consistent and, thus, have policy.
Most important, determining if the policy implicit in our decisions serves our
values.

The catch to all of this, of course, is that we must mean what we say or say what
we mean. This idea brings us full circle. It eould be the only problem with the
Environmental Policy Act is that--for toe many of us--we really did not mean what
we said. And the Act has been effective enough to catch us.
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SESSION B: :
THE MANAGEMENT OF AQUATIC AREAS:

POLICIES AND GUIDELINES
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TIDELAND AND HARBOR AREA LEASING POLICIES

Williarn A, Johnson

Division of Marine Land Management
Department of Natural Resources
Public Lands Building

Olympia, Washington 98504

The Department of Natural Resources is the largest marine land manager in
the State of Washington. The Department is responsible for maintaining,
Teasing and developing 1,300 miles of first and second class tidelands,
6,700 acres of harbor areas and between 1,500 and 2,000 square miles of
bedlands. These lands are a public trust to be managed to produce the
greatest long-term public benefit.

We should point out that the public benefit is in contrasf to managing
for maximum economic return, which is the mandate on trust lands.

Since 1971, state law prohibits the sale of tidelands except to public
entities. There are at present approximately 1,900 leases, easements,
and material purchase agreements located on or affecting aquatic lands.

The basics of our Teasing program on DNR aquatic lands, cover the
following guiding principles:
1. Priority is given to water-dependent and water-oriented uses.
2. The statewide public need is considered.
3. Fair market rental payment required when the public use is withdrawn
. for private consumption.
4. Compliance with Shoreline Master Program, Corps of Engineers Permit
and SEPA,
5. Consideration given to adjacent upland owner prior to leasing.

Statutes dictate the lease terms for certain land uses, and land
classifications. Beds of navigable waters may be Teased for a maximum
term of thirty years except for booming and for shellfish propogation;
leases for booming may be issued for terms not to exceed ten years.
Leases issued for shellfish cultivation are issued for terms of not

less than five years, and no more than ten years. In designated harbor
areas, the maximum term is thirty years. In general, the statutes

permit leases -for periods of up to a maximum of fifty years for tidelands
and shorelands.
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Most Teases are issued for terms of ten years, with a preference right
to renew by the Tessee, if the Commissioner of Public Lands finds that
it be in the interest of the public to Tease.

The abutting upland owner has a preference right to lease for a
period of sixty days after notification of platting of first class
tidelands.

Unplatted owners do not have a preference right to lease the abutting
second class tidelands.

Beds of navigable waters are leased under a preference right to the
owner or lessee of the abutting tide-or shorelands.

In summary, upland owners abutting platted first class tide or shore
Tands, secand class tide-and shorelands, and harbor areas do not have

a preference right to lease; however, the Department makes every attempt
to notify such upland owners of any application to lease said abutting
aquatic lands. .

Since the marine waters and underlying lands of Puget Sound and the
coastal estuaries are a limited and finite resource, it is necessary
that management of these lands allow for multiple use by compatible
activities. Permanent and long-term withdrawals for single use purposes
should be of limited scope. The plan and management program is designed
to provide for the best combination of marine uses that are compatible,
yet minimize adverse environmental impacts. Under careful planning and
multiple use management, a variety of uses and activities, such as
navigation, public use, production of food, minerals and chemicals, and
improvement of marine plant and animal habitat, can occur simyltaneously
or seasonally on Department of Natural Resources' managed land. This
concept has incorporated in it the avoidance of permanent single purpose
uses on lands that have multiple use potential. In most cases, the
concept includes the identification of the primary use of land, but
provides for compatible secondary uses.

A11 Teases are issued for rentals based on a percentage of market value.
At present, this percentage is fixed at 7.6%. Lease rates can be varied,
depending on the degree to which the use interferes with public use of
the property.

0f paramount importance in determining use is the statewide interest
versus thie provincial/or local interest. One of the biggest problems
facing our land managers ‘is the local attitude of individuals who object
to the use of Puget Sound for any use that may diminish the pristine
beauty of the natural water in front of their homes.

Most of the harine land base is to be managed free of surface structures

that obstruct the use of the water column and surface; however, certain
semi-permanent primary uses that do obstruct surface navigation will be
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authorized in certain areas. Lease provisions allow for periodic
consideration of renewal and for re-evaluation of ‘compensation to the
public for uses that semi-permanently withdraw the surface area.

The management plan for marine lands includes policies and guidelines
for:

Navigation and commerce

Public use

Food, mineral and chemical production

Protection of the natural marine environment

Uses by abutting upland owners. and

Revenue production

S I o PO -
Pl « .

‘The policy statements and guidelines apply to all Department of Natural
Resources' managed tidelands, harbor areas and beds of navigable waters.
They are the primary basis on which the Department's multiple use
management plan and programs are developed. These policies apply only
to Department of Natural Resources' lands and not other government
agencies that administer programs on marine lands.

Poljcy 1: Navigation and Commerce

To provide for navigation and commerce on tidelands, harbor areas and
beds of navigable waters.

Guidelines:

1. Priority consideration shall be given to meeting the expanding need
for navigation and commerce on first class tidelands and existing
harbor areas. .

2. Prior to establishing new harbor areas for deep draft commerce, an
up-to-date comprehensive study of national dependence on Washington
State to provide for commerce must be completed and a statewide
harbor development plan based on national and state needs must be.
developed.

3. Harbor Tines will be adjusted, when justified, to provide reasonable
opportunity to meet the future needs of commerce.

4. Water-dependent uses of the tidelands, harbor areas and beds of
navigable waters shall be given preference over other uses.

5. -Several industries using the same harbor area facility shall be
given preference over single industry use.

6. Harbor areas will be reserved for landings, wharves, streets and
other conveniences to navigation and commerce; however, where no
current constitutional use is practical and other public uses are
in demand, interim public use may be authorized.

7, Provisions will be made to minimize interference with surface
navigation even though other uses have been allocated.

8. Development of additional sites for navigation and commerce will
not generally be authorized on second class tidelands if existing
first class tidelands can meet the need.

9. Development, such as floating piers and breakwaters, will be
encouraged so as to provide alternatives for increasing capacity
for waterborne commerce without imposing environmental costs
of establishing new harbor areas and their associated
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10.

11.
12.

dredging and maintenance.

Shallow draft uses, such as barge terminals and marinas, will be
preferred over deep draft uses in areas requiring extensive main-
tenance dredging.

Anchorages and harbors of refuge may be allocated to provide
protection and moorage space for watercraft.

To provide for public safety, comprehensive mooring buoy Tocations,
1ighting and marking plans and programs will be implemented.

Policy 2: Public Use

To provide for the protection and improvement of marine lands for
public use.
Guidelines:

1.

11.
12.

Selected second class tideland tracts of 1,000 contiguous feet or
more or smaller areas of special recreational quality, which have
not been withdrawi for governmental or aquacultural uses, will be
managed for public use.

. Whenever practical, leases of first class tidelands will provide

for public access to the water.

. Areas of second class tidelands, designated for public use, will

be identified as public use beaches, properly advertised and
marked and will be maintained on a reqular basis for public use.

. Areas allocated for public use will not be managed to produce a

profit for a concessionaire or the administering agency without a
lease fee being charged. ‘

. Where the State owns the abutting uplands, priority will be given

to joint development of the uplands and second class tidelands for
public use.

. Selected second class tidelands will be set aside for development

of self-guiding marine nature walks.

. Selected second class tidelands capable of clam or oyster produc-

tion, except those designated for aquacultural uses, will be set
aside for public use.
Provisions shall be made to insure that traditional sports fishing

. areas are protected from competing uses that create obstructions.
. Notice will be served to the current lessees of tidelands allocated

for future public use, that prior to renewal of current leases,
such leases will be modified to permit public use or will be
terminated.

. Bedlands abutting upland parks shall be cons1dered for underwater

parks.

Motorized vehicular travel will not be perm1tted on Department
of Natural Resources' managed public use tidelands.

In recognition of the increasing impact on the recreating public
on the State's beaches, new programs will be devoted to public
education about stewardship of State marine resources.

Policy 3: Food, Mineral and Chemical Production

To provide for the productlon of food, minerals and chemicals on marine
lands with preference given to renewab]e resource activities.
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Guidelines:

1.

Tidelands and beds of navigable waters, especially valuable for
aquaculture will be so designated and protected from conflicting
uses whiich would 1imit their utility for this purpose.

Information shall be provided to encourage commercial aquacultural
activity to expand into proper locations.

Provisions shall be made to insure that traditional commercial
fisking areas are protected from competing uses that create
obstructions.

Certain lands will be selected for habitat improvement where such
environments can be improved by adding structures.

Whenever structures are used for aguaculture on the beds of
navigable waters, they shall be Tocated in such a way as to
minimize the interference with navigation and fishing and minimize
adverse visual impacts.

Marine lands will be inventoried as to the location of significant
deposits of minerals and aggregates, and a determination made as
to the significance and dependence of the State on such deposits.

Policy 4: Protection of the Natural Marine Environment

To protect and enhance the quality of the natural marine environment.
Guidelines:

1.
2.

10,

Provisions for Teasing tidelands and beds shall include require-
ments: for protecting the natural marine environment,

Areas of special educational or scientific interest or areas of
special environmental importance may be withdrawn as reserves and
protected from competing uses.

Provisions shall be made to insure that structures on Department
of Natural Resources managed land are properly maintained.
Unsightly abandoned structures shall be removed from Department

of Natural Resources marine lands, as funds permit.

Long term commitments will be avoided when leasing for water-
dependent uses which are essential to the economy and public
welfare, but have adverse environmental impacts. Leases and permits
will not be issued for non-water-dependent uses which have
significant environmental impacts.

Easements or leases for the development of underwater pipelines

and cables will not be granted except where adverse environmental
impacts can be shown to be less than the impact of upland
alternatives and when granted, will include proper provisions to
insure against substantial or irrevocable damage to the environment.
Structures and uses on marine lands will be designed to provide for
safe passage of migrating animals whose life cycle is dependent

on such migration.

The use of floating breakwaters shall be encouraged as protective
structures rather than using permanent earth and rock fills.

Second class tidelands will generally be maintained free of bulk-
fieads.

Beach material from tidelands and beds will generally not be used
to backfill Bulkheads and seawalls.
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11. Filling on second class tidelands will generally not be permitted.

12. When material from tidelands and beds is permitted as backfill and
when filling on second class tidelands is permitted, provisions to
stabilize 911 material will be required.

13. Spoil disposal sites will be provided on the beds of navigable
waters for certain materials that are approved for such disposal
by regulatory agencies. :

Policy 5: Uses by Abutting Upland Ouwners

To provide certain tidelands and bedlands for use by abutting upland
owners and to consider certain riparian interests in the management
of marine lands.

Guidelines: _

1. When tidelands are leased to someone other than the abutting upland
owner, such leases will provide for the abutting owner to reach the
beds of navigable waters,

2. Second class tidelands not allocated for public use may be made
available for lease to the abutting upland owner without providing
for public use.

3. In those cases where tidelands are managed for public use, the
rights of private upland owners abutting public use tidelands will
be recognized by suitable marking of the intervening property lines
and properly posting the tidal tract.

4. Anchorage areas on the beds of navigable waters shall be designated
for use by upland owners for mooring boats.

5. To reduce the burden on marinas, private mooring buoys and floats
associated with shoreline residences will be encouraged.

6. MWhere there is no interference with normal routes of navigation
for watercraft, swim floats and mooring buoys will be authorized
on tidelands and bedlands shoreward of the 3-fathom contour or
within 500 feet of mean high tide, whichever is appropriate. The
placement of floats and buoys beyond the 3-fathom contour or 500
feet will be evaluated on a case by case basis.

Policy 6: Revenue Production

To manage the marine Tands under a pricing system which will compensate

the public for reduction in the availability of the public lands due to

private use and thereby produce revenue to reduce the general tax

burden.

Guidelines:

1. The value of department of natural resources managed tidelands
and beds of navigable waters to the general public will be recog-
?gﬁgd by charging competing lessees the full market price for the

2, lease rates may be reduced depending on the degree to which the
use interferes with the public use of the same property. Total
withdrawal for private use requires a full rental payment.

3. MWhen the effects of marine uses have an identifiable adverse
impact on Department of Natural Resources' land, a value will be
placed on the loss or impact and charged to the user.
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4. Available revenue from leasing of marine lands shall be used for
marine land management programs that are of direct benefit to the
public.

5. First class tidelands and harbor areas, uniess withdrawn by the
Commissioner of Public Lands as recreational use property will be
managed to produce revenue and service to the public.

6. Lease rates may be reduced for up to five years as an incentive
when lessees are involved in research or development work which
is in the public interest.

The marine use allocations for Department of Natural Resources lands
are public use, aquacultural use, commercial use, reserves, anchorage
use, unobstructed multiple use and limited use.

These allocations are designed to establish certain long-term uses of
the marine system which reflect the public interest. These lands belong
to these citizens. The land use categories were established and
allocations made that favor the public's economic and social needs

while considering the unique character of Washington's marine lands

and waters. There is an increasing demand by the public to use these
lands and waters for recreation. The limited nature of shoreline and
beach recreation sites, places a priority on developing tidelands for
public use.

Harbor Area Land Use Management Classifications:

Harbor area Tand use management classifications are based on the degree
to which the use conforms to the intent of the constitutional provision
that such areas be reserved for landings, wharves, streets and other
conveniences of navigation and commerce.

1. Water-dependent Commerce

This is a preferred harbor area use classification covering:

(a) Industries which provide a transportation service to other
industries or the general public;

(b) Industries providing for.construction, repair, maintenance,
servicing or dismantling watercraft; .

(c) Other aids to navigation which serve more than a single
user. Leases may be granted up to 30 years with no restric-
tions on renewals.

Typical Uses:
Public or private terminal and transfer facilities which
handle general commerce, ferry and passenger terminals, naval
construction and repair facilities, marinas and mooring areas,
tug and barge companies

2. MWater-oriented Commerce

These are commercial uses which do not service others, but do

require water transport, usually of raw materials, Such uses are

considered to comply with the harbor area reservation; however,

they are considered to be of lower pricrity and may be asked to

yield to water-dependent uses if other.suitable harbor area is
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not available. Leases may be issued for periods up to 30 years,
but contain provisions limiting renewal.
Typical Uses:
Pulp and paper mills, Tumber and plywood mills, fish process-
ing plants, sand and gravel companies, petroleum handling and
processing plants
Other Water-dependent and Water-oriented Uses
These are Tow priority uses which do not make an important contri-
bution to navigation and commerce for which harbor areas are res-
erved, but which can be permitted on an interim basis providing
that the harbor area involved is not needed, ar is not suitable for
constitutional uses, Leases may be issued for periods up to 20
years with the provision that they may not be renewed..
Typical Uses:
Public ecological and scientific reserves, public waterfront
parks, public use beaches, aquariums available to the public,
restaurants available to the public, resorts and convention
centers available to the public
A1l Other Uses
Uses which clearly do not conform to the purpose for which harbor
areas are created. Uses in this class do not require waterfront
Tocations in order to properly function, nor are they directly
associated with a water-dependent use. No new leases to be issued.
Re-leases may be issued for periods up to 10 years with restrictive
renewal provisions.
Typical Uses: A
Apariment houses, hotels, taverns, private residences, ware-
houses not directly associated with waterborne commerce,
retail sales outlets
Areas Withdrawn by the Department of Natural Resources
Harbor area which is so Tocated as to be unusable or Tocated where
constitutional use would be contrary to the public interest. No
leases are issued.
Typical Locations:
Abutting a public use beach, severely exposed locations where
development would be an impediment to commerce, consideration
shall be given to upland zoning

Special Provisions for Booming and Rafting Leases

3.

Unless specifically exempted in writing, all log dumps located on
state-owned aquatic lands, or operated in direct association with
booming grounds on state-owned aquatic land, must provide facili-
ties for lowering logs into the water without tumbling, which
loosens the bark. Free rolling of Togs is not permitted.
Provision must be made to securely retain all logs, chunks, end
trimmings and other wood or bark particles of significant size
within the leased area. Lessee will be responsible for regular
cleanup and.upland disposal sufficient to prevent excessive
accumulation of any debris on the leased area.

Unless permitted in writing, state-owned aquatic land leased for
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booming and rafting shall not be used for holding flat rafts except:
(a) Loads of logs averaging over 24" diameter are not required
to be bundled.
(b) Raft assembly, disassembly and log sort areas are exempt
from bundling requirements.
4. No log raft shall remain on state aquatic lands for more than one
year, unless specifically authorized in writing.
5. The leased area will be available to others for booming and rafting
at reasonable charge.
Note: Number 5 is optional. To be used on leases granted to serve
the general needs of an area such as an island in San Juan County.

Policy Concerning Unauthorized Use and Occupancy of State-Owned Lands

Upon discavery of an unauthorized use of State land, the responsible

party will be immediately notified of his status and if the use will not
be authorized, he will be served notice in writing requiring him to vacate
the premises within 30 days. If the Law and Department of Natural Res-
gurces' management policy will permit the use, the occupant is to be
encouraged to lease the premises.

Persons or corporations occupying State-owned lands without authority
will be assessed a monthly use and occupancy fee for such use beginning
at the time notification of State ownership was first provided to them
and continuing until they have vacated the premises or arranged for a
right to occupy through execution of a lease as provided by law.

Policy Regarding Utilization of Public Aquatic Land for Residential
gHouseboat! Use
No additional publicly owned aquatic land will be made available
for use as ‘moorage of houseboats. Space will be allocated for this
use on those sites where the practice has been legally established
over a long period of time.
2. No houseboat moorage leases will be written for longer periods than
10 years.
3. No houseboat moorage will be leased or re-leased without full comp-
Tiance with Department of Ecology and Health Department requirements
4. ‘Suitable emergency power must be available to operate sewage pumps
during periods of power outage.
5. Lease rates will be 7% of the full market price of the land involved.
6. The owners of all houseboats currently in trespass will be contacted
and either evicted from the public land or brought into full comp-
liance with the Taw and the terms of this policy within 12 months.

Policy Statement - General Pricing Policy for Aquatic Land Leases

1. All aquatic land Tease rates are to be based on market price.

2, Transaction evidence will be considered whenever possible to deter-
mine market price. Land sales, negotiated lease rate or public
auction Tease rates will be given equa1 credence as transaction
evidence.
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Lease rates will be varied depending on the degree to which the use
interferes with public use of the same property. Total withdrawal
for private use requires full value payment.

When the effects of a use have an adverse impact on State-owned
land beyond the area leased, a value shall be placed on the Toss
which is to be included in the lease rate.

Lease rates may include a royalty.

Lease rates may be reduced for up to five years as an incentive
when Tessees are involved in research or development work which

is in the public interest.

Aquatic Land Public Use Policy

In order to qualify for a public use classification, a use of State-
owned aquatic land must

1.

Be.available daily to the public on a first- -come first-served
basis and may not be Teased to private parties on any more than a
day-use basis, and

If the general public is charged a use fee in connaction with use
of the property, the fee cannot exceed the direct operating cost

“of the facility including reasonable depreciation, and

Auditable records must be kept so that the facility manager can
adjust the fees accordingly and so the State can effectively inspect
the operation for compliance with the.deed.

Interagency Public Use Management Program for State-owned Shoreland
1. Public use is a primary management objective of the Deparfment of

2
3

Natural Resources for State-owned aquatic lands on navigable rivers,

Improvement of public access to the water and shorelands is an

established legislative policy.

The Department of Natural Resources cannot finance all needed

public access areas. However, the State Game Department has a

well developed public access program applying to rivers and lakes.

In order to increase public benefit derived from shoreland ownership,

it is the declared policy of the Department of Natural Resources

to allocate suitable State-owned shorelands and beds for public

use and to preserve their utility for this purpose.

Shorelands and abutting beds allocated for public use may be

assigned to another agency for management without fee provided:

(a) Management is consistent with Department of Natural Resources
public use definition

(b) Proposed managing agency must own or lease the abutting uplands

(¢) Such use will not interfere with other projected uses

Marina and Moorag e Design Guidelines

Open moorage will be preferred in re1at1ve1y undeveloped areas and
locations where view preservation is desirable, and/or where Teisure
activities are prevalent.

Covered moorage may be considered in highly developed areas and locations
having a commercial environment.

48



Enclosed moorage will be confined to areas of an industrial character
where there is a minimum of esthetic concern.

In general, covered moorage will be preferred to enclosed moorage and
open moorage will be preferred to covered moorage.

View encumbrance from enclosed moorage is to be avoided in those areas
where views are an important element in the local environment.

Moorage should be designed so as to be compatible with the Tocal envi-
ronment and to minimize adverse esthetic impacts.

In order to minimize the impact of moorage demand on natural shorelines,
large marina developments in urban areas will bhe fostered in preference
t0 numerous small marinas widely distributed.

Anchorages suitable for both residential and transient use should be
identified in appropriate locations so as to reduce dependence on devel-
oped marinas.

Acceptable Tocations for marina development, properly distributed,
should be identified to meet projected public need during the next 30
years,

The use of floating breakwaters shall be encouraged as protective struc-
tures rather than using solid fills.

Open moorage: Moorage slips and mooring floats are completely open
sides and top.

Covered: STips and mooring floats are covered by a single roof
with no dividing walls, '

Enclosed: Completely enclosed roof side and end walls. Boathouse
i.e., similar to a car garage.

The Department's policies portray the concerns of today's society. The
overall objective is to use these lands, this natural resource to
accommodate the water-oriented needs of society in the urban areas while
pratecting the naturalness of the vural environment, in conjunction with
Tocal, state and federal shoreland management principles.
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SHORELINE GUIDELINE REFINEMENT AND MARINE AQUATIC MANAGEMENT

Donald M, Peterson

Head of Shorelands Planning Section
Washington State Department of Ecology
Olympia, Washington 98504

Summary

With the initiation of the Shoreline Management Act (SMA} of 1971, the
Department of Ecology was given a relatively short 120 days to develop
guidelines for the program. Since June 1972, the final guidelines have
served as the interim basis for the administration of the permit system
and for the development of the local shoreline master programs.

With nearly six years' experience in shoreline management, it has become
apparent that there is a need to reexamine certain policies and refine
the guidelines based on that experience and the accumulation of a consi-
derable volume of data and information.

One of the major areas targeted for refinement is the management of bed-
lands and surfaces of the marine waters. Due to the more pressing nature
of land use issues and the lack of information and management experience
in the aquatic area, the program focused on the 1and side of the shore-
Tine interface at the expense of the more complex seaward side. The com-
pletion of the Coastal Atlas and other marine studies will address this
deficiency.

In preparation for guidelines refinement, the department had a consulting
firm prepare the Coastal Area Aquatic Management Study which establishes
a basic framework and approach for management of Puget Sound and the
Straits water area.

To accomplish an update and refinement of the guidelines, the department
envisions a lengthy, deliberate process to assure adequate involvement by
public agency and interest groups.

The Need for Refining the Guidelines

Local shoreline management administrators, the Department of Ecology, and
others close to shoreline and coastal management acknowledge a need to
reexaming the shoreline management guidelines. By this, I am speaking to
a reexamination of the policy that has been articulated through the 1972

50



Final Guidelines for Shoreline Management. The guidelines provided the
policy which served as interim basis for the permit system and the policy
direction for the preparation of local master programs over the past six
years. ‘

The obvious question that comes to mind is; Why change the Guidelines now
that they have been generally accepted and that master programs have just
been completed? In other words, why reopen the controversy that often
characterized the development of the local programs? The basic reason
Ties in that six yeard experience has improved the state of the art and
provided an information base with which to improve on the existing
program. :

Rather than a major shift in policy, the amendment of the guidelines envi-
sions a refinement of the document. We do not foresee change in direc-
tion or policy which would immediately lead to  wholesale changes in
Tocal master programs. The guidelines were general and many of the
resultant master programs were 1ikewise general. Thus, the refined guide-
Tine policy will, for the most part, go to that next level of detail )
required to implement more general policy. Morecver, it will take con-
siderable time to accomplish guideline changes through the necessary
involvement process and guideline adoption proceedings.

However, I do not want to downplay -the possibilities for change ar for
that matter the opportunities for improvement on an existing program,
After all,those quidelines were developed in 1972 within a 120-day time-
frame with a staff new to shoreline management. While the guidelines
have served their purpose well, the following discussion provides our
basic reasons for advocating an update to the guidelines.

The original guideline document is generally outdated. Now that local
programs are completed and the permit system has been operational for

6 years, the experience gained has pointed to areas in need of change,
In some cases, the guidelines do not reflect what has occurred through
the master program development. For example, most local programs found
it necessary to add environmental classifications to the basic four that
were in the guidelines.

The guidelines did not provide adequate guidance to Tocal governments for
managing aquatic areas. As a rule, local shoreline management programs
deal adequately with upland coastal areas, but discuss only peripherally
the coastal aquatic areas. Where the aquatic area has been addressed, it
is usually limited to the intertidal rather than subtidal areas. This
results partially from the planning profession's familiarity with land
use planning concepts and also on the implied importance of upland areas
guidelines for SMA, The aquatic areas were not differentiated from the
upland areas in the environmental designations, although several natural
systems in the aquatic area were discussed. Management and policy guid-
ance is further complicated by an abundance of legal authority imple-
menting policy and regulations covering the aquatic area, much of which
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is incompletely publicized and often controversial. Finally, there is a
shortage of nontechnical information about the processes which control
the coastal ecosystems, leading to a lack of understanding of the coastal
resources,

The information base, which has been lacking, will be dramatically im-
proved for the coastal area through the development of the Coastal Atlas,
The data collection phase of local shoreline master programs tends to be
1ess than optimal. By law, local government was charged with conducting
a comprehensive shoreline inventory to include general ownership pat-
terns, a survey of the general natural characteristics, and present and
projected uses. With the acknowledged deficiencies in the survey of
natural characteristics, the department has directed significant time and
monies through the coastal zone management program to improve that aspect
of the information base. That effort, and other related data activities
such as our baseline program, will culminate in our forthcoming Coastal
Zone Atlas. The Atlas project has grown out of demand from planners and
decision makers at all levels of government and developers in the private
sector for a uniform, accurate, and sufficiently detailed data base upon
which to make decisions and initiate activities. The Atlas, being de-
signed and prepared by Drs. John Sherman and Carl Youngmann in the
Department of Geography, University of Washington, will ultimately
include data previously collected, but never presented in a mapped
format, as well as data now being collected which has never been avail-
able previously. It will emphasize information that has been subjected
to some degree of interpretation (as opposed to single geographically
distributed data). It will present that information at a map scale
sufficiently large (1:24,000) to allow site analysis. Because this and
other acquired information relates more closely to the needs of shore-
line and coastal management users, it can be anticipated that guideline
policies will be more supportable and reflective of accessible informa-
tion.

Finally, the evolving local/state/federal coastal zone management pro-
gram requires and provides the resources to carry out refinements in the
state guidelines and Tocal master programs, There is a need to examine
the program more c¢losely in 1ight of federal coastal zone requirements
and regulations and to accommodate federal interest within the program.
This is especially significant in the marine aquatic area where the
federal establishment plays a significant role.

There is also a relationship between the development of the three new
required planning elements in the state coastal zone program and guide-
1ine revision. The shorefront access, energy facilities, and erosion
~element due for submittal to the Office of Coastal Zone Management by
October 1, 1978 should be incorporated into the guideline refinement
process.
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The Process for Refining the Guidelines

While there is staff level consensus that the guidelines should be re-
fined and updated, the department has not formally initiated the process.
At this point, we have neither predetermined how that process should
operate, nor what the specific end product should be. The ideal or the
goal would be an amended set of guidelines that could be expected ta
result in corresponding refinement to local master programs. Short of
the goal, we see the guideline process and the Aquatic Management Study
as providing valuable information and the basis for refinements to
individual local and state.programs and for state/federal agreements.

In fact, we feel materials developed in the guidelines, including the
Aquatic Management Study, to be of some immediate utility prior to formal
amendment of the guidelines. The materials could be used as policy basis
for certain uses, permits, or actions that are either inadequately
addressed or overgeneralized in master programs. This would assume that
the materials have more specific or "best available” information on which
to base a decision that would not conflict with a master program, but
carry out a more vague or less specific policy statement.

Second, the information could be used for "greater than local" or state
coastal-wide issues through the Section 10 U.S. Army Corps permit pro-
cess, or the state coastal zone management positions by the department
regarding actions carried out through the federal consistency mechanism.
It could form the basis of memorandums of agreement between state and
federal agencies and/or among state agencies for policies on management
issues.

It could also be used at the "early warning stage" for review comments
on a draft EIS, or for purposes of a threshold determination to suggest
methods to mitigate environmental impacts to provide conditions for
permits on review of projects and plans through the A-95 or A-85 system.

Qur initial thinking proposes a process as described here. The process
would be initiated by a letter from the director, widely circulated,
which would indicate our intent to revise and readopt the guidelines, and
that we are soliciting views and opinions on specific areas that should
be addressed. Based on the reaction we obtain, and our knowledge of who
would be most appropriate and representative, we would establish a
broadly based committee to work with, Such a committee would include
representation from industry, general public, local, state and federal
government, etc. We would work with the committee throughout the amend-
ment process, and they would be asked to review and comment on all work
done by us.

Certain uses should be emphasized for guideline development, while others
would receive lesser attention, This will be partially established at
the offset and can be refined through the process. Priority uses for
guideline development could also be based on such factors as: frequency
of occurrence, complexity and/or lack of expertise, and intensity or
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cumulative impact on the physical environment. For example, complex,
one-of-a-kind projects should be studied separately over a longer period
of time and would not be a priority in guideline refinement.

An initial charge of the committee might be to look at all areas of
possible needs for local master program changes, and make recommendations
about what things can be optional with local government and what should
be done through guideline amendment.

The guideline development should, to the maximum extent, incorporate
existing policies by state and federal resource management agencies.
This would give further support to state programs which are not imple-
mented- through specific permits, rather than having to rely on other
processes, such as the Corps' permit system. It would also make those
policies more generally known to users and managers.

The question of aquatic area management is a large one and should perhaps
be handled independently of other guidelines, or might be the specific
responsibility of a subcommittee of the main committee.

When general consensus of draft guidelines has been developed, we would
do some intensive mailings, solicit comments, and hold a series of
meetings and hearings throughout the state. Ultimately, the guidelines
would be formally adopted as state regulations which would initiate
changes in local master programs and could initiate a series of inter-
agency agreements with state and federal agencies.

Along with amending the guidelines, there is an optional approach that
should be explored. The original SMA guidelines were necessarily general
and comprehensive. It is time to concentrate on some of the universally
troublesome aspects of shoreline management. Such an approach would
bring a great deal of expertise to bear on a Vimited number of issues,
and would provide all levels of government and users with what would
essentially be the state of the art or the best information currently
available concerning that issue. This approach would provide that five
to six specific uses be treated in a detailed manner in "working papers”
or monographs with the appropriate guideline portions taken from those
papers and amended into and adopted as part of the SMA guidelines. The
working papers would not be formalized. They would remain as informa-
tional documents only and updated as new information becomes available.
As dictated by staff time availability and the emergency of new jssues,
other uses can be added to the initial set.

For example we might first concentrate on marinas, bulkheads, piers and
docks, single-family residences, and Tandfill. The concentration would
be on "uses" because of the immediate relationship to the proposed
guidelines work, but we might want to expand the monograph approach to
concepts (i.e., water-relatedness) and/or to shoreline resources (salt
marshes and estuaries).
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This effort would be largely a staff effort, as opposed to the guideline
revision work which will depend far more extensively on work with the
committee to be established for that purpose. Also, the monograph
approach has the advantage in that specific studies can be assigned to
specific individuals with expertise and interest in the area.

The Coastal Area Aquatic Management Study

In preparation for refinement of the guidelines, the department con-
tracted Corff and Shapiro to do a study for the management of the coastal
aquatic area. The study was specifically designed to address marine
bedlands and tidelands seaward of the ordinary high-water mark on Puget
Sound and the Straits of Juan de Fuca and Georgia. The report's intended
purpose was to:

- provide legal and administrative analysis on the complex, overlap-
ping local, state, and federal authorities and programs in the
marine water area.

- provide suggested management guidelines, policy, and development
criteria for saltwater area management.

- provide a management approach which recognizes existing regulatory
and management programs and the marine aquatic resource,

The report, entitled Manual for Management of the Coastal Aquatic Area,
was compieted and submitted to the department in July. We have not made
it generally available in order to provide our staff and selected agen-
Cies time to complete a critical edit on certain portions prior to its
general distribution, While we do not expect to have a consensus on all
materials that make up the document, we expect it to be widely used as a
source document and want assurance that the material is basically accu-
rate.

The 300-page document recommends a management approach, defines and
categorizes 22 aquatic uses, recommends guidelines for those uses,
provides legal and administrative information, includes a glossary of
terms, describes an aquatic habitat system, and appends the regulations
and standards of key state programs. In all, it is an exhaustive piece
of work on an impossibly complex subject area that will serve as a frame-
work and source of information around which to build aquatic management
guidelines. .

Part One describes the management program. This includes a discussion of
management areas, shorelines of statewide significance, and water depend-
ency. The section discussing Approaches to Management and Management
Areas is a description of several alternative programs, including the
advantages and disadvantages of each and a preferred management approach
is recommended.
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The major recommendation is that management areas be defined based on
geographical or natural units rather than political subdivisions. While
this immediately brings to mind the often cited failures of regional
planning, it should not be shrugged off without serious consideration.
At this time, two major regional efforts are working well and could be
considered successful. The local, state, and federal agencies have
arrived at an estuarine allocation plan for Grays Harbor. The local and
federal agencies, and the States of Washington and Oregon are using a
similar approach on a plan for the Columbia River Estuary. While the
whole of Puget Sound or the Straits may not lend itself to such an
approach, certain hydraulic units, such as Hood Canal, Whidbey Basin,
Puget Sound south of Tacoma Narrows, and others may.

Within these larger geographical units, the study recommends that "habi-
tats," sometimes referred to as resource capability units, be used as the
basis for policy and specific management treatment. This approach would
advocate a natural systems management at the individual habitat level
rather than the generalized allocated areas approach used in the depart-
ment's guidelines for the upland shorelines "environments."

A management system based on habitats, in coordination with the program
for management of geographic subregions, can provide an effective means
for governing the aquatic area. This would require coordination of all
the jurisdictions within the subregion and should result in a regional
plan for an entire geographic or natural feature. Qbviously, this type
of plan is dependent on the ability and willingness of involved jurisdic-
tions to subordinate their local master program to a subregional master
program.

The study then provides a detailed description of the habitats system
written for laymen and general users. This system is designed after the
ones used in the baseline studies and other studies undertaken in the
marine waters. These descriptions include a discussion of a character-
istic flora and fauna, the associated physical and geologic conditions, -
and the tolerance of these habitats to various environmental impacts. As
part of these descriptions, a simplified key to the habitats is presented
along with general policies for habitat management. The habitats are
based mostly on the substrate material types and associated vegetation.
These include rock, mixed-coarse, mixed-fine, clean sand, sand silt or
muddy sand, mud, eelgrass beds, saltmarsh, and algae. It also includes a
related discussion of the physical, chemical, and geological character-
istic and their association to habitats,

Probably the most significant portion of the document, in terms of its
contribution to refinement of the guidelines, is the section on Use,
Activities, and Guidelines. This section provides policy guidelines for
22 types of uses. It is formulated to provide a definition of the use,
its associated uses, use conflicts, impacts and significant concerns,
Tegal and administrative processes involved, and policy guidelines. The
uses are grouped according to those primary activities which do not
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involve construction, and are primarily resource altocation and manage-
ment activities (such as shellfish harvesting and sport fishing), and
those which require development permits. The focus of guideline refine-
ment would be on those which trigger development permits and the various
administrative processes. The policies for the uses are related to the
habitats and to their tolerance capabilities.

The appendices to the report include a 45-page summary and analysis of
regulations that apply to the aquatic area. This portion was developed
by John Lundin, a Seattle attorney, and the Department of Ecology's
Assistant Attorneys General. It provides a background of the complex
questions of ownership and on the specific state and federal land, water,
air and marine animal statutes, and regulations which apply to the
aquatic area. A 33-page g1ossary of commonly used legal, environment,
and scientific term1no1ogy is appended as well as State Fisheries bulk-
head criteria, and DNR's Marine Land Management policy. The final
appendices prov1de the methology used by the authors in developing the
report, the habitat system and use categories, and a biblography and
references.
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WASHINGTON COASTAL ZONE ATLAS—AN OVERVIEW

Shorelands Division
Washington State Department of Ecology
Olympia, Washington 98504

Presented by E.M, Spurgin

Summary

The basis for the State of Washington Coastal Zone Management Program is
the Shorelines Management Act. Under this act, local governments have
the primary responsibility for making land and water use decisions for
the shoreline areas and the marine aquatic areas under their jurisdic-
tion: In addition, state agencies, federal agencies, special use dis-
ricts such as Port Districts, and private enterprises make important
decisions that determine the usage of large areas of shoreline. To
assist in the decision-making process involved in coastal zone manage-
ment, the Department of Ecology has contracted for the production of a
Coastal Zone Atlas that will provide essential reference data pertaining
to the biological and physical features of the state's marine coastline,

Expression of Need

The Department of Ecology is involved on a daily basis with many- aspects
of the environment which contribute to coastal zone management. Among
these are water and air quality considerations, permit decisions relating
to shoreline management, etc. The department is aiso in constant contact
with Tocal, state, and federal agencies concerned with environmental pro-
tection as well as individuals and firms from the private sector. A com-
mon need perceived by these diverse groups was, and is, the availability
of a detailed, accurate, and uniform set of data for certain types of
environmental information. The lack of this information has, in numerous
instances, hindered effective and expeditious decision-making.

With federal funds granted under the Coastal Zone Management Act, the
department contracted for the conduct of various studies designed to fill
in some of these data gaps. These studies, which are currently underway,
will supply information which is not available anywhere, at present.
Although there is substantial environmental information currently avail-
able within the state, there are problems in that the scale is not suffi-
ciently detailed to permit adequate site analysis. The Coastal Zone
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Atlas that is being produced will not only provide information which is
not available elsewhere, but will also provide data which has been sub-
jected to a degree of interpretation (as opposed to simple distributive
data) at a scale (1:24,000) which permits relatively detailed single site
analysis,

Areal Coverage

The coastal zone of Washington State encompasses over 2,300 miles of
marine shoreline situated in 15 counties. It is roughly considered to
comprise four regions: North Puget Sound--Whatcom, Skagit, San Juan,
Island, and Kitsap Counties; South Puget Sound--Snohomish, King, Pierce,
Thurston, and Mason Counties; Strait of Juan de Fuca--East Jefferson and
Clallam Counties; and the Quter Coast and Columbia River Estuary--Grays
Harbor, Pacific, and Wahkiakum Counties. The atlas will cover the entire
coastline with the exception of federal and Indian lands. .

The critical "first tier" of the coastal zone is a strip of water, beach,
and upland defined for the planning and administrative purposes of the
State Shoreline Mangement Act and the National Coastal Zone Management
Act. In general, the Coastal Zone Atlas coverage of this strip will
extend from a point approximately minus 30 feet below mean sea level
shoreward to the mean lower low water line, across the beach to the mean
higher high water line and then inland 2,000 feet. The inland Timit will
be extended where there are significant coastal related features or condi-
tions which might affect the coastal zone. The average width of atlas
coverage is approximately 2,400 feet, although it is wider around the
extensive marshes in Samish Bay, on the Skagit Flats, in Grays Harbor,
and in Willapa Bay.

For the drift sector, coastal flooding, and critical faunal and floral
areas studies, the coverage will extend to the jurisdiction of the
Shoreline Management Act. For the habitat study, the landward extent
will be 2,000 feet from mean high water plus the intertidal area. The
landward extent of the geology and slope stability studies will be a
variable 1ine, depending on the topographic and areal extent of the
geologic unit. In some cases, coverage will extend 200 feet from mean
high tide, in other cases, a mile or perhaps even more. The intent is
to show coverage of complete geologic units and to avoid fragmentation
wherever possible. '

The seaward extent of the habitat study will be the mean low tide line,
while the critical faunal and floral areas study will, in some cases,
extend quite a distance offshore in order to satisfactorily identify
critical faunal areas.

Atlas Content

The State of Washington Department of Ecology, under funding from Section
306 of the National Coastal Zone Management Act, has contracted for
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detailed investigations of basic biological and physical conditions of
the coastal zone. The goal of these studies is to provide an infor-
mation resource for the management of the coastal zone program, includ-
ing shoreline impact assessment, permit issuance, comprehensive plan-
ing, and program revision. Furthermore, the information in map form
will provide a general resource for the development of overall policies
and guidelines regarding the coastal zone. Explanations of the indivi-
dual components of the atlas are given below:

Coastal Dfift Sector Inventory

Drift sectors will be identified, defined, mapped, and described by a
private consultant with special expertise in, and knowledge of, coastal
dynamics along all the marine shorelines of Skagit, Clallam, Jefferson,
San Juan, Island, Snohomish, Pierce, King, Thurston, Mason, and Kitsap
Counties. A "drift sector" is a segment of the shoreline along which
Tittoral, alongshore movements of sediments occur at noticeable rates.
It allows for uninterrupted movement or drift of beach materials. Each
drift sector includes:

A feed source that supplies the sediment.

A drift way along which the sediment moves.

An accretion terminal where the drift material is deposited.
Boundaries which separate individual sectors from each other.

This atlas presents information relative to beach materials, and sedi-
ment types, wave exposure, sources of beach materials, and relative
littoral transport. Individual drift sectors along the state's shore-
lines are also identified.

The intent of this study is to explain the dynamics of littoral drift
systems on an individual, Tocal basis; to describe their importance as

a constantly active process modifying the shape and form of the marine
land-water interface; and to contrast these processes with water-related
use activities both from a historic and predictable impact analysis
perspective. This will allow locating and implementing developments in
those areas where they would be most compatible with existing land
characteristics, so that development will cause minimal disruption of
natural systems and reduce individual as well as accumulative adverse
effects.

Coastal Slope Stability Survey
Slope stability will be analyzed, mapped, and described by the Office
of the State Geologist of the Department of Natural Resources through-

out the marine coastal zone of Whatcom, Skagit, Clallam, Jefferson, San
Juan, Island, Snohomish, Pierce, King, Thurston, Mason, and Kitsap
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Counties. "Slope stability" is a relative term and refers to the resis-
tance of an inclined or uneven ground surface (i.e., of slope-forming
materials) against failure and mass movements in the form of slides,
slumps, falls, creeps, rupture, differential settlement, expansion, and
contraction, under both natural conditions and man-made impacts.

A1l the data will be presented in graphic form on maps and through i1lus-
trations and in a narrative text which would provide, on a 1ocal basis, a
detailed description of physical processes causing stability problems and
how to use and apply the information displayed. The purpose of this
project is to identify unstable or potentially unstable areas, determine
the nature of the instability, and explain the cause-effect relationship
that would lead to and trigger a hazard, both due to natural causes and
man-made impacts. These data will permit avoidance of the most hazardous
areas, development of nonconflicting uses compatible with the natural
geologic constraints in other Tocations, employment of a controlled
approach of engineering design, and construction in areas where insta-
bility is moderate and is amenable to.remedial engineering.

Coastal Geology Survey

Basic geology will be identified, mapped, and described by the 0ffice of
the State Geologist of the Department of Natural Resources for all geo-
Togic formations in the marine coastal zone of Whatcom, Skagit, Clallam,
Jefferson, San Juan, Island, Snohomish, Pierce, King, Thurston, Mason,
and Kitsap Counties. The term "coastal geology" refers to the strati-
graphy and lithology of rock materials and their structural relation-
ships, resource potentials, and main engineering properties.

The purpose of this study is to provide basic information utilized in
land use planning from which useful data can be extracted for evaluation
of geologic hazards and problems and which will furnish a comprehensive
basis for interpretive environmental geology. This will assist in avoid-
ing geologic Vand use conflicts and increase the safety and life expect-
ancy of numerous types of ground-breaking developments.

A1 data will be displayed in graphic form on maps and through a narra-
tive text, which will provide a detailed description of geologic fea-
tures and processes and how to interpret and utilize the information,
Sand and Gravel Resources

Sand and gravel resources will be mapped and described by the Department
of Natural Resources. Active, abandoned, and exhausted operations will
be shown in addition to formations where useful material exists. The
formations will be shown with a simple assignment for suggesting recov-
erability of the material,

Coastal Flooding Survey

The coastal flooding survey is being conducted by the Department of
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Ecology. This survey will be, in effect, a preliminary study with the
sole purpose of delineating those areas of the marine shoreline which
have been subjected to flooding in the past. No prediction of frequency
and potential flooding will be attempted. Where federal flood insurance
studies or tsunami predictions have been completed, those studies will be
made compatible with the atlas format and shown along with the historical
flooding. Due to the fact that substantial development has occurred in

~ the coastal zone, those areas where flooding may have been recorded, but
which are no Tonger problems, will be discussed on a place-by-place basis
to explain the past and present status.

The data will then be presented graphically on maps. For areas of known
concern, a short textual description will be included. Factors relating
to the cause of high water will be discussed as well as protective mea-
sures which may have been undertaken to.prevent flooding.

This study is not to be construed as the final word on the coastal flood-
ing problem. Rather, it forms a preliminary basis for future flood haz-
ard surveys using computer techniques. It can show where a flood has
occurred, but not how frequently this hazard recurs. Prior to the gen-
eral availability of more refined analysis, the information compiled
under this survey should prove extremely useful to decision-makers and
planners.

Land Use/Land Cover

The Washington Department of Game is under contract with the Department
of Ecology to inventory and describe the upland and intertidal habitats
in coastal zone counties. Due to late changes in concept, there will be
a slight variation in data produced in that for Whatcom and Skagit
Counties only land use/land cover will be mapped and discussed, while
wildlife habitats will be mapped and described in subsequent volumes.

Upland habitats are associations of plants which occur together due to
soil types and moisture content, slope, aspect, and other factors.
Associated with these habitats are various birds, mammals, reptiles, and
amphibians. Some species occur in only one or two habitats; others range
over a number of habitats. Intertidal habitats can be defined on the
basis of either the sediment characteristics or the surface macroscopic
plants or both. Again, animal species are associated with each habitat
type. Many of the upland and intertidal habitat types have sufficiently
distinct characteristics so as to permit easy separation.

A classification of habitat types has been developed in this study, It
is based on a nationally accepted classification of land use and cover
type developed by the U.S. Geological Survey. Using this scheme, the
Department of Game's applied scientists are delineating the various
classes on color aerial photographs which are at scales of 1:24,000 and
1:6,000.
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In addition to an inventory, the Department of Game will provide a des-
cription of the characteristic plants and animals which inhabit each
habitat. Data will be derived from a review of the literature and field
inspections. In addition, the Departments of Ecology and Game will
briefly discuss the impacts upon each habitat type from various human
activities.

Critical Faunal and Floral

A private consulting firm, Mathematical Sciences Northwest, was engaged
by the Department of Ecology to describe and map critical faunal areas in
Washington's marine waters,

Critical faunal areas for purposes of this study are those geographical
locations where certain critical ecological processes occur. Two major
processes have been defined. The first and most difficult to document
are specific populations which, because of unique oceanographic condi-
tions, provide the major sources of recruitment for adjacent populations.
The second criteria for definition of critical areas are breeding, nest-
ing, feeding, and resting areas, as well as nursery area.

The results of the study provide an interim level of understanding of
critical areas in Washington, but confirm the lack of suitable data for
many species. Besides a concentrated effort to examine unpublished data
and interview a wider spectrum of natural scientists, there is a major
need to initiate regional field surveys.

Critical floral areas are identified as those known collection sites of
rare, endangered, or threatened plant species within the coastal zone.
Rare, endangered, or threatened plant species are taken from a modified
proposed 1ist compiled at the Smithsonian Institution,D.C., as it applies
to Washington State.

As such, this study serves as a cornerstone in the department's scien-
tifically based information system. Al1 those concerned with coastal
activities from developer through public official usually do not inten-
tionally wish to cause an impact to a species whose existence may be of
direct concern to them. Thése data should therefore prove extremely use-
ful to most user groups. ‘ '

Format

After discussion with 1ocal, state, and federal officials regarding the
coverage, scope, and utility of the Coastal Zone Atlas, the following
conclusions were reached. They provide the basic constraints to be met
in designing the atlas graphically and for creating a plan for its
execution, '

Scale

The atlas should be reproduced at a scale of 1:24,000, Planners and the
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general public are familiar with the U.S5.G6.S. 7-1/2 minute quadrangle
maps published at this scale. From a graphic point of view, since the
datahave been collected at this scale, a slightly smaller scale represen-
tation might provide the sharpest delineation of the information. How-
ever, a smaller scale, such as 1:36,000, would not allow the use of these
data with revisions of the U.S.G.S. guadrangles as they become available.

It is felt that the atlas should be no larger than can be easily opened
and used on a standard size office desk. The binding should allow the
simple extraction of individual pages for use in more detailed studies
and presentations, or incorporation of revised or newly produced sets of
maps at some later date.

Color

Original plans called for the publication of the Coastal Zone Atlas in
black and white. Such a form would prove to be a severe limitation for
two reasons. First, there is a large number of categories of data to be
represented for two of the more important maps in the atlas, namely,
basic geology and wildlife habitats. Graphically in black and white, it
would not be possible to create anything more than an areal table of
information for these two data items. Second, it is felt that the atlas
must convey the message of its information in the strongest possible
graphic terms. This is required not only to ease the task of the profes-
sionals who must use the atias on a day-to-day basis, but also for the
general public who will be referring to it to answer their own questions.
Therefore, a multicolor presentation of the information appears to be
absolutely essential. Local planners have expressed the opinion that any
other presentation would be just about useless to them.

Organization

The sheet Tayouts in the atlas should be designed in Tlight of the kinds
of interests that will be brought to bear on the atlas information. It
is assumed that the sheets will be grouped by counties. The sheets in
each county will be arranged so as to give the best representation pos-
sible of areas with some ecological affinity, such as bays, estuaries,
harbors, and spits. Generally, efforts should be made to orient the
sheets so that a constant north-orientation is maintained between sheets.
This factor is not as impertant, however, as keeping associated ecologi-
cal features together.

Update and Maintenance

Some method should be available for keeping the information contained in
the atlas up to date. When sufficient new information is available,
either new individual sheets of the atias should be published or complete
new volumes released,
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Design Alternatives

On the basis of the analysis contained under FORMAT, it was determined
that a printed document at a scale of 1:24,000 on sheets of approximately
quadrangle size in a loose-leaf binding would be the best form for the
atlas. Several options were available for creating such an atlas, includ-
ing the option of not printing the atlas, but distributing the informa-
tion in some other manner. The various production options examined were:
{1) manual production of a four-color atlas; {2) manual production of a
black and white atlas; and (3) automated production of a four-color

atlas. The Department of Ecology has contracted with the University of
Washington to produce the Coastal Zone Atlas.

After considerable deliberation, the third plan for producing the atlas,
automated production of a four-color atlas, was selected. Although this
plan is not the least expensive option, it provides the greatest flexi-
bility in the execution of the atlas and the largest residual value for
the expenditure. It preserves the ability to develop the information
center plan at a later date. Concurrence in this decision was reached
with the representatives of federal agencies {Army Corps of Engineers,
Bureau of Land Management, Fish and Wildlife Service, and the Geological
Survey}, other state departments (Departments of Game and Natural
Resources), and lecal officials (chiefly Tocal coastal zone planners, as
a group through the Puget Sound Planners' meetings, and with individual
planners in Snohomish, Skagit, Whatcom, and San Juan Counties).

Proposed Atlas Executign Procedure

The Coastal Zone Atlas is to be compiled and executed using an autémated
computer cartographics procedure developed for the presentation of
areally-arrayed environmental information. These techniques have become
widely used in the preparation of environmental impact statements and the
development of comprehensive land use plans.

Phase One--Base Map Preparation

The coastal zone of Washington is represented on approximately 140
U.5.G.S. quadrangle maps. According to the sheet layout criteria of
constant scale, ecological units and north-orientation, the 15 coastal
zone counties can be divided into 195 coastal units for representing all
data sets on 437 atlas pages. The quadrangle maps provide a standard
base with uniform content and high familiarity that can be copied and
used as a reference for coastal zone data. Geographic reference scChemes
(G.L.0., latitude and longitude, U.T.M., and Washington State Plane) and
toponymy that are useful for spatial reference are shown as well as the
basic physical features. The quadrangle maps are to be mosaicked into the
coastal units. These mosaics will be copied and reproduced in the atlas
at a 40 percent screen value as the base on which the data will be
presented. :
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Phase Two--Digitizing

The information compiled by the contractors in the form of overlays
registered to the U.S.G.S. bases will be converted into a computer=compa-
tible form through the process of digitizing., By this procedure geograph-
ic features are delineated and coordinates are derived which describe
their spatial extent. The digitizing method to be used is called
Integrated Terrain Unit Mapping. Under this technique, the data from
each of the contractors are combined on one master data overlay. Common
boundaries are identified and registration between adjacent coastal zones
will be maintained. Al1 of the data overlays will be registered to the
Universal Transverse Mercator plane coordinate system and the digitizing
process will yield geographic coordinates in that form,

Phase Three--Computer-Assisted Plate Production and Typography

The multicolor representations of the data will be achieved by creating
four different printing plates. One plate is prepared for printing in
each of the three primary pigment colors {cyan, magenta and yellow, and
black). The combinations of colors in different screened values produce
the various colors.

Color separation plates for the atlas are prepared manually through the
use of an interactive graphics type computer terminal. Atlas pages are
designed, modified and finalized through a cartographer's interaction with
the computer and visual display console. Putomated data are organized
into segment and page files; computer programs read the digitized segment
and page data and plots are made for the creation of each color plate.
These plots present all information necessary for cartographers to man-
ually produce open window masks of each color separation plate or type
and special feature plate. The process used to make open window masks is
known as peelcote stripping.

Each atlas page will contain type identifying the area and data cate-
gories as well as presenting miscellaneous annotation, plus type for
identifying specific data items. Each sheet of the atlas will require
individual attention to determine the Tayout cf the information as well
as the position of the type. The cartographer will be aided in the
placement of the type for the data categories by computer-generated plots
of the data designations and their relative locations.

Phase Four--Editorial Supervision

Upon the completion of the four previous phases, a cartographic editor
will examine the materials for each page of the atlas to check the con-
sistency of the information. The editor will have all of the materials
used in the compilation of the given page and will be responsible for
seeing that the atlas is as correct as possible.
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Phase Five--Printing

The atlas is to be printed by offset photolithography using a two- or
four-unit, sheet-fed printing press.. The pages will be ganged two-up and
printed on one side of a 28- by 35-inch sheet of 70 1b. substance semi-
transluscent paper, This allows an image size of 17 by 23-1/2 inches for
an areal coverage at a scale of 1:24,000 of 34,000 by 47,000 feet. The
black printer will contain the type, linear symbolism, and black data
areas, and the cyan, magenta and yellow printers will hold area and
linear features to be printed in color. Cost estimates are based on pro-
duction of 500 copies of each page, plus a 12 percent overrun of 60 pages
for wastage.

Phase Six--Binding

The 25~ by 38~inch sheet will be cut in half and trimmed 1/4 inch on all
sides leaving & 1-1/2 inch gutter for binding. Five 1/4-inch holes will
be drilled 5/8 inch from the left-hand side of the pages for binding with
Chicago screws. The pages including a master lTegend page will be col-
lated by counties and bound between 200 1b. card stock covers similiarly
drilled and tape reinforced. Approximately 200 copies will be bound for
each county. The remaining 300 copies for each county will be collated
with two to three other counties and bound as regional volumes. Some
wastage sheets will be available for single sheet distribution. More
sheets could be made available by increasing the quantity of the produc-
tion run,

Software Installation and Manipulation

The computer software to be used in the atlas production will be instal-
Ted at the University of Washington Computer Center. This location was
chosen because of its central location and because the necessary hardware
is already in place. The easy access will facilitate use of the software
for site suitability analysis and other manipulative functions by various
user groups.

A contract will be drawn up between the University and the Department of
Ecology specifying that any agency or firm may have access to the compu-
ter to complete these manipulative functions at cost to the user. There-
fore, the department will pay for installation, the University for main-
tenance, and users for computer time.

Once the software js installed, it is a simple matter to update or add to
the atlas. The only costs involved, beyond data gathering, are digiti-
zing, plate production, and printing. A1l information contained in the
automated files is automatically integrated with the new data, with the
result that the atlas remains current and complete at a relatively small
expense compared to the cost of manually producing a new atlas. It is
envisioned that the manipulative and updating capabilities of this atlas
will gain in importance over time.
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Cost Reimbursement

The department intends to provide copies of the atlas, at no cost, to
Tocal, state, and federal agencies with coastal zone interests, as well
as to the state 1ibrary system.

For consulting firms, industrial groups, etc., the atlas will be provided
for a fee.

Because the atlas is intended to be a working document and because the
price per copy would be extremely high based on the total costs of produc-
tion {including data gathering efforts), it is our intention to subsidize
the sale to private parties. The purchase price has not yet been set,

but will reflect a pricing agreement between NOAA and the Department of
Ecology before any copies are issued.
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ENVIRONMENTAL IMPACTS OF DREDGING IN ESTUARIES

Kenneth J. Williamson and David A. Bella
Assistant Professar and Assaciate Professor, respectively
Department of Civil Engineering
Oregon State University

Corvallis, Oregon 97331

Summary

Dredging is an important activity in the coastal zone in relation to the
environmental quality of an estuary. Primary impacts are numerous and
include habitat disruption, alteration of geotechnical and chemical
sediment properties, animal kills, change In circulation patterns, and
release of chemicals and sediment to the water column. Secondary impacts
include those associated with increased industrialization and develop-
ment of the estuary, Two manuals have been developed at Oregon State
University to assist the public and governmental agencies in the review
of environmental statements of dredging projects in estuaries. These
manuals give specific requirements for adequate assessment of both
primary and secondary impacts which allows critical public review as
specified under the National Environmental Policy Act.

Purpose

The National Environmental Policy Act (NEPA) establishes continuing

" environmental responsibilities for agencies of the Faderal Government.
These agencies are required to "improve and coordinate Federal plans,
functions, programs and resources"! to fulfill these responsibilities.
NEPA specifically requires the preparation of environmental impact
statements (EIS's) for dredging operations which require Federal action.?
Two manuals have been prepared To assist in this action which are
entitied Dredging in Estuaries: Guides Manual 3 and Dredging in
Estuaries: Technical Manusl. * The primary purpose of these manuals is
To provide guidance for The review of EIS's which have been prepared in
accordance with the NEPA for dredging actions in estuaries. Before
outlining the format of the material presented in these manuals, it
‘seams appropriafe to first examine some of the fundamental concerns of
the NEPA vig a vis the preparation of an EIS for dredging in estuaries.
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NEPA and CEQ Guidelines

General guidellnes for the preparation of £I5's have been set forth by
the Council on Environmental Quality (CEQ). [n addition, federal, state,
and local agencies have also Tssued guidelines for the preparation of =~
EIS's, Since many of these guidelines set forth the procedural require-
ments of these individual agencies It was not necessary to prepare
manuals for the review of EIS which detailed all of the existing agency
guldelines. However, it was necessary to provide review guidelines
which would lead to a thorough and critical examination of whether the
provisions of NEFA and CEQ guidelines have been met. Consequently, the
scope of these manuals has been restricted to review for compliance
with the intent of NEPA and the CEQ guidellnes.

[+ is Important to note that E[S's which have been prepared under NEPA
should reflect the efforts of federal agencies to meet the broader
environmental responsibilities stated in NEPA, Thus, impact assessment
and statements should not only relate to procedural requirements of

the CEQ guidelines, but also to activities and documents which demonstrate
how "Federal plans, functions, programs and resources"! are being improved
and coordinated to fulfill the intent of the NEPA. From this view,
environmental impact statements (and the documents, policies and tech-
niques upon which they are based) are more than descriptions of environ-
mental impacts; They are documents which, through their wide circulation
and review within soclety, expose the proposed actions of federal

agencies to critical and constructive review and, in so doing, help to
ihsure that their efforts conform to the intent of NEPA,

The Role of Reviewers

The role of EIS reviewers is an essential element within the envircnmental
impact assessment process and within the broader social process of
environmental management. As a group, EIS reviewers have the following
desirable characteristics which differ from those of individuals who
usually prepare any particular impact statement:

(1) They represent a wide range of different interests,
attitudes, abilities, and approaches, and

(2) they are not necessarily constrained by any single
set of institutional guidelines or procedures,

Because of these characteristics, reviewers as a group may provide
important checks and balances. In this system of checks and balances,
they may challenge procedures imposed on the EIS process through agency
policles; they may raise new Issues and concerns; and they may expose
continuing conflicts as seen from a range of perspectives. These
characteristics and checks and balances are considered to be desirable,
and thus these manuals do not attempt to "standardize" the EIS review
process or to supplant existing agency guidelines. |t is believed that
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the diverse interests, approaches, attitudes, commitments, backgrounds,
and constraints of reviewers are important and even essential aspects
of the EIS review process.

Reviewers, however, often suffer from the following deficiencies:

()) they have very |ittle time to review impact statements,
and '

(2} they have |limited resources with which 1o gather the
' environmental and technical information which is essential
to the review process.

These manuals seek to minimize these deficiencies without destroying
the desirable characteristics previously mentioned. The material seeks
to expose reviewers to a number of environmental concerns, They aftempt
. to provide a number of general suggestions; to describe some fund-
amental environmental processes and systems; and to identify a variety
of techniques and approaches and to provide source material for a wide
range of environmental concerns. In summary, these manuals attempt

to provide guidance which is intended to increase the efficiency and
effectiveness of reviewers by complementing the reviewers' diverse
abilities. In the final analysis, of course, reviewers must state
thelr own case as they themselves best see It by drawing upon alfl of
their resources.

‘Confronting Massive Technica!l Information

Often reviewers are confronfed with massive amounts of environmental
data and technical Information which they may find extremely difficult
to evaluate in ferms of ifs adequacy and relevancy fo the NEPA. Ve
cannot provide a simple step by step procedure for this difficult
task; however, we may offer some general suggestions. To begin, the
following assumptions ars offered:

{1} most technical material and environmental data should
be in the EIS for specific reasons, and

(2) the principal reason for presenting environmental data
and technical information is to assess a pofential impact.

Based upon these assumptions the reviewer should ask the following:

what potential impact do these environmental data and technical informa-
tion seek to assess? |f the answer to this question is not clearly
described within the impact statement, then the reviewer certainly has
grounds for criticizing the EIS. [|f the potential impact may be
Tdentified, then, reviewers need o assess this impact within their own
capabilities. |f the reviewers are qualified and if they perceive the
identified potential impact to be significant, they may seek fo defermine
if the environmental data and fechnical information properly assess this
impact. The "Technical Manual" may offer the reviewer some assistance

71



in this task. If the reviewers of EIS's feel that the potential impact
is not significant, they may either ignore the environmental data and
technical material presented in the EIS or criticize the impact state-
ment for wasted effort in collecting and analyzing irrelevant data.

If the potential impact seems significant, but the reviewer does no¥
feel capable of assessing the technical information, they may:

qp
(2)

(3)

move on to another topic,

affirm the significance of the potential impact, but
avoid evaluation of the impact on the environment, or

request a qualified person to review the technical
material.

Assessing the Adequacy of the Questions Addressed

One of the most difficult tasks of a reviewer is to determine if the
correct environmental questions have been asked in an EIS. This is a
very important task because the adequacy of the environmental data and
technical information depends upon the relevancy of the questions the
information seeks to address. Reviewers will have to prepare themselves
for this task; the following approach is suggested:

mn

(2)

(3)

Identify a number of possible and signifteant’ impacts.

Those who review many impact statements should maintain

a reference notebook which contains briet descriptions of
possible impacts. These commonly encountered impacts

may be treated as starting hypotheses in the EIS review.

A number of these impacts are identified within these manuals.

Identify the most likely conditions for the impact to

occur, The possible impacts may be related to certain

types of conditions. Thase "most |ikely to occur” conditions
need to be compared to The conditions of the proposed

project described by The EIS under review. This comparison
may enable the reviewer to select which of the possible and
significant Impacts should be addressed .in the EIS.

Identify the techniques and approaches which may be used

to assess the significance and likelihood of each possible
impact. There will usually be some techniques or approaches
for assessing each possible impact. By knowing these (at
least in a general way), EIS's may be reviewed to see if
information has been collected which is relevant to the more
likely possible impacts. |f such information is not present,

, a basis exists for criticizing the EIS. [If the information

is there, then a review In greater depth may be appropriate.
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Assessing the Significance of Impadts

Usually, the easiest impacts to identify as being significant are those
which have a direct economic measurement. NEPA, however, specifically
segks To go beyond mere "economic and technical consideration." Reviews
of EIS's offer additlonal important and critical inputs to thé declision-
making process by describing and identifying important impacts which
may not have been considered. There are no fixed rules for identitying
the significances of many Impacts. The following, however, are offered
as very general guidelines:

(1) An impact which is chronic {(long term) may be more signif-
icant than an Impact which is acute (short ferm).

(2) An impact which is widespread is more significant than
a comparable impact which is contained in a small area.

(3)  An impact which affects biota or habitats which are rare
is more significant than an impact on something which may
be ecolcgically common or replenishable.

(4) A possible impact which Is harder to correct is more
significant than a comparable impact which js easier to
correct.

(5) A possible impact which would be difficult to identify
in an early,more correctable stage is more significant
than a comparable impact which could be more easily
dentified in a similar stage.

Assessing the Importance of Impacts

The following equation expresses cne way of assessing the relative
importance of different Impacts: '

| =PxS$

where: | = the relative importance of an impact, S = significance of
the impact and P = the probability (odds) of the significant
impact occurring.

Very seldom are actual numbers available to "plug in" to The above
equation. The informed judgment of an EIS reviewer, however, may be
considered as a means fo express order of magnitude importance of the
concept expressed by this equation. Thus, the term, P, may be considered
to be the assessment of the |ikelihcod of occurrence (how |ikely is the
impact), and S is an informed assessment of the significance of the
impact occurrence.
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The importance of this concept is this; one does not have to necessarily
prove beyond a reasonable doubt (P near [) that a significant impact will
occur in order for it fto be an important consideration (high value of

). If it is believed that a possible Impact has less than a 50%
probabil ity of occurring, then the impact may still be a very important
consideration if the value of its significance is very high. The review
of impacts should not be Iimited to those impacts which are relatively
certain to occur, Significant impacts (particularly long term impacts
which often Involve secondary effects) which could occur (P not equal to
zero, but very low) should also be considered. Similarly, the inability
through either lack of environmental data or technical information 1o
assign values to P or to S should not be interpreted as "no impact" but,
rather, as "impact unknowns',

Broader Considerations

There are some |imitations to the above approach which need to be
considered. The approach assumes that the significant Impacts may be
identified as possibilities, yet too often unforeseen impacts often occur
as a result of multiple causes. In these instances, an environmental
strategy is needed which is based upon the acknowledgement that we are
unable to foresee all impacts as possibilities and that some of these
impacts may be very significant. Under such a strategy?, one should
attempt fo:

(1) avoid large scale irreversible changes,

(2) preserve variety and options,

(3) monitor changes so that actions may be changed or
corraected as soon as serious adverse impacts are noted,

and

(4) confine po+en+ia|.widepsread environmental Impacts,

Organizational Structure

Guides Manual. This manual is divided infto two major sections as directed
in the CEQ quidelines:® the environmental setting without the project,
and probable impacts of the project. Within each cne of these sections,
information is presented under physical, biclogical and human sub-sections

Technical Manual. The technical manual may be used @s a primary reference
source for the 'Guides Manual. The same format has been adopted as In
the Guides Manual and detailed technical information relevant to the
material in the "Guides Manual' has been presented. Both manuals may be
obtained from the Engineering Experiment Station, Qregon State University.
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MARINA SITING AND DESIGN

Robert F. Goodwin
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University of Washingtan
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Surmmary

Technological innovations in small craft moorage, sforage and launch fa-
cilities can be encouraged in order to relieve some of the pressures on
the state's coastal zone. Dry storage, backshore marinas and the provision
‘of more public and private boat launch facilities could help to accomplish
this. 11 Is suggested that the measurement and projection of demand for
new facilities take into account behavioral aspects of waterbased recrea-
tional activities. An examination of other state's coastal management
programs treatment of marine recreation facilities suggests alfernatives
which may be explored in refining Washingfon's program. Finally, three
alternative approaches to addressing the unresolved issues of moorage
tacilities siting and design are suggested.

A new marina being developed with private capital will open next year near
Everett providing recreational boaters with space for 1400 smal{ craft.
The U.S. Fish and Wildlife Service, reviewing the draft environmental
impact statement for the project commented:

The proposal is a less environmentally damaging solution to the
enormous recreational boating demand in Puget Sound than many

, 1
we have reviewed.

The Service had no adverse comments to make and the project was approved
in 225 days.” This is in sharp contrast to many other marina proposals
where delays of 2 years have been encecuntered, due largely to federal
agency objections. The reason? No permanent wet mocrage will be provided
at the site. The entire facility, with The exception of launching ramps
and temporary vessel tie-up docks, is located upland. Boats, stored in
covered stalls, or on open ground in special cradies, will be launched at
predetermined times by forklift truck or a bridge crane capable of handl-
ing craft up to 100 feef in length.
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Further north, at Point Roberts, a 900 boat marina is taking shape whose
only encroachment on the natural shoreline is an entrance channel with pro-
tective jettics and a breakwater. |n this case, the entire basin has been
dredged in formerly dry pasture land. In spite of Fisheries Department
guidelines to the contrary, developers of this backshore maring were able
to demonstrate that a single entrance (or breach) would provide adequate
internal mixing and water exchange with the Strait of de Fuca.

In neither case will the developments presmpt water surface or waterbottom
space to the exclusion of other navigational, recreational, or nafural
habitat uses. As the more obvicusly suitable saltwater sites for marinas
in Puget Sound become scarcer and pressures from other shoreland uses In-
crease, technological innovations such as dry storage and backshore marinas
become atfractive and acceptable alternatives.

The Demand for Moorage in Puget Sound

Numerous feasibility and marketing sfudies2 reinforce the commonly held
cbservation that demand for small craft moorage in Puget Sound far out-
strips supply, and that boaters favor a saltwater location for their
vessels. Industry observers note that provision of moorage space is the
“ultimate constraint on boat sales and, by extrapolation, on the entire
manufacturing, sales and service components of the recreational boating
industry. YeT it might be erroneous to assume that these and other con-
straints, such as g shortage of investment capital, artificially deflated
moorage rates and the costs of the regulatory process, Impose infolerable
burdens on the recreator household.

Important findings from sociological studies of recreational behavior sug-
gest that the type of outdoor recreation is less important thar the social
setting in which recreation takes place, That is, by concentrating atten-
tion on what gives the recreator satisfaction 1t is apparent that physical
settings and varied recreational activities are substitutable.

Knowing how people organize themselves to play maybe more important
than knowing tha activities in which they participate.3

Activities may be interchangeabls depending on who participates with
whom . . . the basis for participation in any recreational activity
may be linked to the social bonds generated by a particular set of
people. That is, for people who have gathered together, several

activities in a variety of leisire settings may provide equal

opporfunity to achieve the participation desired by the group.d

For example, family oufings may involve a variety of interchangezble or
substitutable activities depending on season, weather, proximity to rec-
reational opportunities and so on. However, To the boating family with
investment fied up in boat, motor, skiis, or fishing gear there are com-
peliing reasons, not facing the non-boat-cwning family, to engage in boat-
ing activities. Without a more complete understanding of the sociological
dimensions of marine recreation the meaning of demand for moorage space,
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measured by waiting lists at marinas and by household surveys, 1s Incomplete.
But, even given such incomplete understanding of recrsational behavior,

gross statistics indicating expanded participation in water-based recrea-
tion activities requires institutional response.

@ How do we accommodate Increasing numbers of boats and boaters and at
the same Time avold lining the shorelines and filling every sheltersd
embayment with wet moorage slips?

# Should this decision be left o local government?

® How can uncerfainty and consequent delays in permitting new facilities
be lessened?

@ What role might the legislature or state agencies play?

Marina Siting and Design In Coastal Management Programs

An examination of ‘policies developed in other states might be instructive.
California's Coastal Act, for example, encourages increased recreegtional
use of Its coastal waters by "developing dry storage areas, Increasing
public launching facilities, provicing additional berthing space In exisf-
ing harbors . . . providing new harbors of refuge, and by providing for new
boating facilities in natural harbors, new protected water areas and in

areas dredged from dry Iand."5

Severe restrictions are placed on the use of dredged wetlands for boating
facilities, though degraded weflands may be restored and up to 25% of the

restored area used for boating faciliTies.6 When natural wetlands are per-
mitted to be used for such facilities, mitigation is required, either
through dedicaticn or restoration of an equivalent area, or an in lieu

payment to an appropriate public agency,7 for example the state parks agency.

In Massachusetts' proposed coastal management program highest pricrity for
expenditure of state recreational funds is given to public boat ramps.

Restrictions are placed on expenditures for dredging new moorage facilities
except where a region-wide boating public is to be serviced, or where con-
flicts between recreational boating and commercial fishing can be resolved

in no other way.8

Hawali's proposed coastal management program does not specifically address
marinas, but calls for a consolidation of agencles responsiblity for out-
door recreation activities, coordinated state/county recreational planning
for acquisition, construction and management of recreatlional facilitles, a
vigorous acqulsitlon program, an Increase .In user fees to cover, at a mini-
mum, operating and meintenance costs, and, finally, establishment of water

qual ity parameters for coastal recreaTion.9
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I¥)inois proposes technical and financial assistance to improve fhe number
and capacity of recreational boating harbors, marinas and harbors-of-refuge.
Coocperative arrangements among government agencies with recreational

responsibilities are proposed.

Oregon's abproacQ to marine recreational facilities is similar to Washing-
ton's: the states coastal areas are categorized under esfuarine, coastal

shoretands, beaches and dunes, and ocean resource units. Estuarine areas

are to be subdivided further info management units comparable to Washing-

ton's "environmental designations." Among "preservation," "conservation”
and "development" management units only in "development" units are marinas

considered a permissible use.H A further requirement is imposed stipulat-
ing that "alternatives to docks and piers, such as mooring buoys, dryland

storage, and launching ramps shall be investigated and considered."? Wit
igation of effects of dredging and filling in estuaries, by restoration or

. . . 13
creation of new wetlands is required,
In coastal shorelands marinas are a permitted use in "water-dependent™ and
"water-related" use areas and may be permitted on a case-by-case basis in
. 14 . . : . -
"conservation" areas. Marina sifes in protected areas subject fo scour-

ing, which would require |ittle dredging, are encouraged.15 Marinas are
not encouraged in beach and dunes resource units, but may be permitted ona

case-by-case basis where conditions are appr‘opriaJre.]6
Summarizing, then, from z cursory examination of other states' programs
there are mechanisms we can identify which may be of interest to those
formulating pelicies and guidelines for marine recreation facllities.

® The integration of marine recreational planning into the states OMP

L Tleing capital budgeting tfo recreaTidnal planning

# Zoning shorelands for specific marine recreation uses

® Encouraging alternatives to the proliferation of wet moorage, parficu-

larly wet moorage over state-owned waterbofTtoms e.g. dry stack moorace,

launch ramps and backshore marinas-

® Requiring mitigation where fragile coastal wetlands are dredged or
filled in conjunction with a smali harbor development

Marina Sifing and Design in Washington State

Washington's CMP deals with marinas in two ways: first, state guidelines
for Jocal master programs address marina siting and design questions.17
But, despite these guidelines, significant variations in local master
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programs' treatment of marinas are eviden’r.18 Second, through the SMA and
SEPA, DOE and other agencies review specific marina proposals for conslst-
ency with local governments' master programs and Identify significant ad-
verse effects on the environment. Planning and siting of marinas still re-
main the prerogative of local government. However, the state can influence
the location and size of marinas in various other ways. For example, the
Department of Natural Resource's leasing policies, leasing rates and lease
terms could be used o discourage Inappropriately located or designed fa-
cilities.. Further, the Interagency Committee on Outdoor Recreation (1AC),
which dispenses federal Bureau of Outdoor Recreation (BOR) and state marine
gas tax funds to local governments for public recreational facility con-
struction and land acquisition can influence public sector investment
decisions. Finally, sanctions can be imposed subtly by state resource
agencies objecting to particular projects during EIS review--sanctions
likely to be reinforced by federal reviewing agencies during Corps of En-
gineer's section 10 or 404 review. Yet these measures are essentially re-
active in nature and do not repre3ent an affirmative approach to siting

and design of marine recreation facilities. Developers, both public and
private, face continued uncertainty of project approval, permit delays and
associated costs due to inflation and lost engineering fees.

Alternatives for Upgrading Marina Siting and Design in ‘Washington State

Three broad alternatives are open to the state: first, the development of
more refined and stringent policies and guidelines for siting and design
of new or expanded moorage facilities; second, the development of a state
coastal siting plan for new facilities; and finally the provision of state
funds and technical assistance to local governments conducting their own
siting and design studies. These three alfernatives are not mutually
exclusive.

Revised guidelines

The state could develop more refined and stringent policies and guidelines
for the siting and design of new or expanded moorage faciltities, paying
particular attention to shoreline and nearshore physical processes--flush-
ing, circulation and mixing of waters in embayments and artificial harbors--
congestion of water surface and conflicts with other navigation, including
commercial fish grounds. Such guidelines should be developed with the
invelvement of all state natural resource planning and regulatory agencies
such that duplicative or conflicting guidelines would be avoided.

The development of policies and guldelines could be achieved in several
ways:

® By legislative resolution instructing the Oceanographic Commission of
Washington to undertake studies and make recommendations.

¢ By executive order to the state's Natural Resources Board  and agency

directors for creation of a multi-agency task force to address the
problem.
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® An in-house or contracted DOE study under the cversight of the
Ecological Commission

Each approach has inherent strengths and weaknessess: implementation of
recommendations from the Oceanographic Commission would require either
further legislative action or executive concurrence--a risk-strewn alter-
native at best. The advantages of such an ‘approach would be the probable
praovision of funding adequate for the task and the neufral, non-reguiatory
setting of the Oceanographic Institute of Washington.

An executive order authorizing the Natural Resources Board]9 To study the
problem and make recommendations has the advantage of involving simulta-
neouslty the principal regulatory anc state landlord agency for marine lands
management. Consequently, implementation of findings through coordinated
state authorities would be enhanced.

The third alternative involving an In-house or contracted DOE study could

be funded easily through existing CZMA section 306‘0 sources and would be
conducted with the background of long experience of that department in
dealing with state/local government relafions. Its principal disadvantage
would occur in implementation: an agency in the executive branch would
have difficulty influencing policy decisions in cther powerful state
agencies run by elected public officials,

State coastal siting plan

The experience gained by the Grays Harbor and Columbia River estuaries
studies and management plans in geographically specific regions could be
applied, coastwide, to the management of specific uses, Involving all
atfected federal, state, and local agencies and special disfricts (e.g.
public port authorities) a special fask force could review existing
facilities and projected demand for new facilities at a county or sub-
county level. Within the existing tramework of local master programs,
specific areas could be nominated as suitable, conditionally suitable, or
unsuitable for marina siting. With federal and state agency concurrence
-on these designated areas, permit applications could be processed speedily
for conforming projects and primary attention be given to detailed

design considerations.

Local government planning with state funds and fechnical assistance

Local government could be encouraged to conduct their own siting studies
with funds and technical assistance provided by the state Through CZMA
section 306 funds, but within stringent and detailed statewide guide!ines.
Federal and state agencies would again be consulted before final recom-
mendations were made and every effort would be taken to bind those agencies

to the emergent plans.21

Given the politfical context within which shorelines management has been
accomp{ished, the third alternative would appear fo be fhe most palatfable
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and feasible since it most closely parallels fthe now familiar experience of
loca| governments developing master programs. This appears fo be the
approach favored by the DOL.

Each of these three approaches to better managing fhe siting and design of
marine recreational facilities and measures to implement them warrant
attention and discussion.
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The Natural Resources Board also sits as the State.Harborlines Commission
and is therefore familiar and sensitive to marine commerce needs and
issues. '
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Section 306 work program, but was subsequently deleted when funding
levels were reduced.

lThe City of Tacoma's experience is instructive here: during development

of their Master Program the city involved federal resource agencies
(particularly the Fish and Wildlife Service), An agreement was reached
on the appropriateness of the City Waterway for marina development.
Permits for such uses have been handled expeditiousiy, while in the
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developments are in |itigation and suffering serious delays.
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suminary

Estuaries are composed of social, biological, physical, and legal factors combining

to form an overall system. Management of these systems requires a major departure
from standard upland planning processes. An ¢styary management program is only
successful if implemented, The key to implementation lies with the peopla who

own and whao requlate the use of the estuary, The management program must be
responsive to the social, legal, economic, and resource realities unique to that
estuary. The major management abjective is a plan forged by the users and the
requlators into an operational strategy that ensures the continuing use of the assets
of the estuary through time,

Introduction

Estuaries are problems and getting their act together is a national priority. We
have all commiserated about our attempts to manage resources or develop needed
programs and projects in estuaries and our inability to do so--the lack of a data

base for decision-making, the inability of government to provide consistent decisions
or information, time delays, governmental interference, private industry's disregard
for natural resources, and on and on. In simple terms, people are running into each
other out there and they don't like it.

These problems are being compounded in the future by an ever-increasing demand
for space and resources. The increasing demands and decreasing supply create
conflicts between user graups and the governmental hodies who are mandated to
maintain a resource supply to serve the user groups. The description of that problem
is not a new or startling revelation. It is a fact we have known for years. What

is mare sobering is that we can no longer afford the luxury of simply being aware
that the problem exists and knowing what it is composed of.

In the early development of the Northwest, it was commanplace te cut Douglas
fir and burn it simply to clear the land, At that early time in the development

of our country, pioneers could afford to do it. Today, no one can afford to do that
to the land and survive. '
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The uge, abuse, and development of our estuaries have reached that point. We can
no longer afford to waste resources. We must get the estuary's act together or lose
either the estuary as a viable system or a part of our society that depends upon that
estuary. ‘

Any management program or estuary plan must address the entire system and the
immediately adjacent uplands. It must be comprehensive in the physical and bio-
lagical factors it addresses, as well as the social, legal, and political factors it con-
siders. It cannot be successfully-develaped by any single agency or entity as each

has a restriction upon its power as well as a bias of viewpaint. It must both be respon-
sive to the management needs (short-term) and the planning needs (long-term) of the
estuarine system.

Rather than discuss specific strategies involved in developing an estuary management
plan, I would like to talk about the concepts behind any strategies that govern the
progression and development of the overall estuary management plan. I must apol-
ogize for the fact that these concepts are not too earth-shattering, and are not based
upon any great work or theory, The concepts are drawn from successes and failures
of twa projects, the Lower Willamette River Management Plan and the Grays Harbor
Estuary Management Plan.

The Lower Willamette River Management Plan addressed the lower 17 miles of the
Willamette River in Oregon. This portion of the river flows through the metropol-
itan Portland area and is heavily urbanized and industrialized. Grays Harbor estuary
is on the coast of Washington approximately 50 miles north of the Columbia River,
Grays Harbor estuary covers 90 square miles, Without going into a great deal of detail
about either of these programs, it should be noted that although physically the systems
are radically different, the demands and conflicts between resources and user groups,
frustrations of property owners, development interests and local governments were
very similar in bath cases. A point of interest relating to the process and concepts
behind these plans--they seem to work. The Lower Willamette River Management
Plan was adopted by all agencies and governmental bodies in late 1973, The program
has been operational solving people's problems without major conflict far more than
three years and has undergone a scheduled review with na major modifications
recommended,

Problem

Earlier in the discussion I mentioned some of the problems involved in estuary
management/planning. Let's look at some of the elements behind those problems.
First, an estuarine system is not just mud and water; it is a composite of sotial, bio-
logical, physical, economic, and legal components, Estuaries are dynamic physical
systems; far example, the average ebb tide flow from Grays Harbor to the ocean is
620,00 cfs (roughly equivalent to the Columbia River at flood stage). The water
flowing into Grays Harbor comes from a drainage basin covering approximately 2,520
square miles. The diurnal tidal range at Aberdeen is 10.1 feet, with an extreme tidal
range of 18.1 feet. Approximately twa-thirds of Grays Harbor's surface area is exposed
at each low tide. Simply stated, there are tremendous physical forces involved.
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Other factors are the fisheries which represent international concerns, and vegeta-
tion and marshland that support wildlife and fisheries resources. Navigation and
maintenance of transportation routes are often needed to serve international markets.

Estuaries also support people, people who live, work, requlate, recreate, and study
about estuaries. These peaple also have rights and depend upon the estuary and its
resources. These rights have in some instances been guaranteed by treaty and con-
stitution. The demands by people, conflicting rights, and strong physical and bio-
logical limitations create conflicts, In fact, there are few areas more controversial
than estuaries. In areas of controversy where people have strong feelings, they tend
to choose sides and break into various camps representing their opinions. This
situation describes the current social and political mood surrounding many estuaries
today.

The physical, biological, and political elements of an estuarine system are only one
portion of the prablem. Another portion is the requlatory system that controls
activities and uses within the estuary. These are local governments, resource agencies,
environmental agencies, and industry. (It should be noted that resource agencies and
environmeéntal agencies’ interests are not necessarily the same thing.) State and
federal regulatory agencies have developed discreet systems and policy in relation

to estuaries, Each local government has its own planning and zoning concepts and

laws which impact estuary use and development.,

Estuaries represent Jarge blocks of publicly owned land. Often the entire bed and
much of the bank (up to ordinary high water) is owned hy the public, The water and
water-dependent natural resources are publicly owned. The estuary itself is a
navigable waterway open and free to navigation and fishery. Publiec trust rights are
guaranteed by constitution,

A variety of public and private groups have vested interests in the estuaries and
create demands upon government. These interests often have sharp philosophical
differences and time horizens. The resource and environmental agencies tend to
view actions and impacts through infinity, considering resource production or loss

in perpetuity. Industry and development interests often view impacts and opportun-
ities with a more limited time horizon, relating more ta the amortization of an in-
vestment. Why is this important? The difference in time horizons causes a language
problem between the regulator and the regulated and demands that both management
concerns as well as planning be addressed simultaneously.

I believe I have described one general concept: AN ESTUARY MANAGEMENT PLAN
IS A DIFFERENT PROBLEM THAN THE CLLASSIC LAND USE PLANNING PROCESS.

Concepls

As [ discussed earlier, the concepts behind development of an estuary management
plan are far from earth-shattering. They are not even complicated. If we can
accept the conclusion that estuarine management is different from traditional upland
planning, | would like to advance a series of concepts saving the first and major
concept for last.
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Concept: management and planning is only successful if implemented--Any program
which will be ultimately successful must begin its strategy and design with implemen-
tation as a goal. Thus, such items as data collection, public involvement, workshops,
rough drafts, plan adoptions, etc. all become steps toward the ultimate goal of
implementation and not goals themselves, - This is more than semantics. Too often
groups working on a management program have lost momentum and become satisfied
- with the completion of a rough draft report,

Concept: the people who own, use, or requlate uses of the estuary are the major
keys to the implementation of the program--These are the peaple that the program
will affect-the most, and also the people wha often have the greatest amount of up-
to-date information about the estuary. The collection of basic information must not
just consider these people, but involve them in an active sense. The process of col-
lecting factual information, separating the real from the imaginary on all facets of
the estuary is an important element in implementing the management program.

The process of bringing this information together must involve -all interest groups;
landawners, environmental interests, Chambers of Commerce, industry, resource
agencies, local governments, ete. The full spectrum of interests must be involved,
It is amazing how rmuch detailed data these individuals possess. For example, we
have often received some of our best information from commercial fishermen. They
may not put it down on official forms, but the information is firsthand, up-to-date,
and accurate.

The process of gathering infarmation must recognize the various backgrounds and
perspectives of the various groups, and.go to theta to get their information. Seek
them out and collect the information at their convenience.

It must be recagnized also that the local governments and the resource agencies
have, in addition to their data input, an obligation to follow through and live with
the program that is developed. Their concerns and constraints must be part of the
data base brought to the planning process. It often becomes one of the realities

to be dealt with in the final stages of forming a management plan. One of the keys
to the accurate and rapid development of a sound data hase is the active particip-
ation by the various interest groups, owners, users, and requlators in the collection
and verification of the information.

Concept: the people who are left behind to administrate the plan must be the people
that put together the draft of the plan--practical tuning of a proposed management
plan to the realities of governmental structure and eventual development of a work-
able program lie with people either knowledgeable in, or responsible for, the ad-
ministration of the program. These people, provided with the detailed data base fror
the data collection phase of the study, become the initial decision-makers. These
people must be involved in the development of the management plan and be a part
of the compromises made to achieve a working draft of the plan.

Concept: the consultant is simply the person or group that develops the proper

format and organization of the program--The consultant is the expediter of the'
process, at times an arbitrator, and always a crowd control element, but never
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the sole develaper of a plan, even In its rough draft stages. The use of a consultant
as a "third party" is often the only way to accumulate data and facilitate the decision
process, but the assemblage of the plan lies with the people who must administrate it.

Note: We have been talking about the development of the rough draft of the man-
agement plan rather than the final draft of the plan. It is common for everyone to
want to be a part of the giving and taking that takes place in the development of a
plan. It is impractical or impossible to develop a draft management plan in any
reasonable time frame if all parties are part of all decisions. That does not mean
that individuals or interest groups are in any way excluded. It means that their input
has been solicited and recorded during data collection, and again in the review of the
rough draft. The rough draft, however, is put together with a limited number of
people with legal responsibilities for management of the estuary,

Concept: broad review of the draft--A broad review is achieved simply by taking it
to the people. It is never adequate to simply advertise that the rough draft is avail-
able for review. You must actually take it to the people who are affected, through
special meetings, mailings, information brochures, or ather means. The key to broad
review is to make the management plan easily accessible and understandable to the
people who are interested in it. Responses from all interested parties must be obtained
s0 that the final draft may consider and either answer or incorporate their concerns
into the final document. The most important concern is the one that is never heard,
or heard and never addressed. If you question this, I urge you to contact the Canadian
government regarding the Foothills gas pipeline proposal or your local school board
regarding bond elections.

Summary

Before presenting the final concept | would like to recap my thoughts to this paint,
The estuarine system does not fit the classic cancepts generally applied ta upland
planning hecause it has some unique and dynamic biophysical, social, and political
characteristics. The estuarine system provides the basic foundation for many natural
resources. It is a highway, a major thoroughfare, it is an area that people have
historically used as a disposal area,

With these dynamic elements present, decisions must nat be based on political or
social desires alone. Hard, factual data.on resources, physical system, and environ-
mental factors that drive and govern the functions of the system must be considered
in all decisions. Policy or "sacred cows,” whether held by interest groups or agencies,
may have to be modified to fit reality. The generalities and broad policy statements,
whether derived from 50 or 5,000 miles away, have to be tailored to the unigue set
of characteristics of each estuary, It must be recognized that you are planning in
the middle of a freeway.

If an estuary management plan differs from the classic land use plan, what is the com-
ponent that makes it different? The prime difference relates to the host of public
resources, major public ownership, public trust rights, and dynamic physical environ-
ment which are characteristic of estuarine systems. The agencies respansible for

the environmental and resource concerns within an estuary must have the day-to-day
ability to ensure the long-term future of the resources that they are charged by law
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to administrate. This need is reflected in their use standards, in their use restrictions,
activity controls, and development guidelines., Each agency has developed regulations
and management strategies to administrate their responsibilities. This simply stated
is management--not planning.

" Local gavernment, development interests, special interest groups, and the general
public need to have a direction to follow. They need to know what they can realistical-
ly expect to have happen, where to prepare for expansion and growth. They also need
to know the probable impacts of development activities, and where they can and can-
not occur, The program developed must also fit within the general framework of
local government and agencies’ existing administrative structures and rules, and
present some predictability regarding use. This simply stated is planning--not
management.

Scrutiny and predictability through time are planning concerns with a long-term
perspective. Management is control of day-to-day use and is immediate in perspec-
tive. An estuary management plan myst embody both concepts as a part of its overall
objective. This leads to both the first and final concept governing an effective .
estuarine management program: THE BLENDING OF A MANAGEMENT PROGRAM
AND A PLANNING PLAN INTO A MANAGEMENT PLAN, FORGED BY THE LISERS
AND THE REGULATORS, INTO AN OPERATIONAL STRATEGY, SHARING AND
MANAGING THE ASSETS OF THE ESTUARY THROUGH TIME, SUPERVISED BY
REALITY AND REVIEWED ON A REGUL.AR BASIS TO ENSURE THAT IT HAS KEPT
PACE WITH CHANGING TECHNOLOGY AND SOCIETY. :
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COASTAL ZONE PLANNING IN THE COLUMBIA RIVER ESTUARY

David Jay

Columbia River Estuary Study Taskforce
P.0.Box 175

Astoria, Oregon 97103

Summary

The Columbia River Estuary Study Taskforce (CREST) is the bi-state, local
government agency charged with formulating a comprehensive estuary plan
for the Lower Columbia River area. While CREST does not conduct any field
research, it does assist state and federal agencies in planning research
and in communicating this research to local governments. This paper
considers the procedural and political mechanisms by which land and water
use decisions are made during the planning process, the attitudes and
interests of the participants and regulatory agencies and the prospects
for implementation, The overriding question is whether the planning pro-
cess will actually result in wise resource management.

The Columbia River Estuary Study Taskforce (CREST) is the local, bi-state
‘organization charged with implementation of coastal zone planning in the
Lower Columbia River. CREST consists of ten local governments in Oregon
and Washington: Clatsop County, the Cities of Astoria and Warrenton, the
Town of Hammond and the Port of Astoria in Oregon, and Pacific and
Wahkiakum Counties, the City of Cathlamet, the Town of Ilwaco and the Port
of ITwaco in Washington.

Unlike Coastal Zone Management Programs in many areas, CREST was not
formed simply to meet the demands of the Shorelines Management Act. CREST
was formed primarily in response to local interest in research and the
urgent need for a mechanism to resolve land and water use problems. It is
fair to say that perceptions among citizens and local officials of what
CREST should be, were and are, highly variable. To the diverse local
interests must be added the ownership, regulatory and development interests
of the forty-two state and federal agencies comprising CREST's Technical
Advisory Committee. The CREST program has been a delicate balancing act
amidst numerous public and private interests.
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We are dealing with a two-fold dilemma: the first aspect is that, as much
as we want to implement a resource~based plan, we must also implement a
politically realistic one. A plan must be acceptable to the community, or
it will be honored in the breach rather than the observance. Local
government must feel it is their plan.

This forces the planner to use what I call the "economic argument" as a
lowest .common denominator - that is the other half of the dilemma. What
is the "economic argument in planning?" The "economic argument" is that
an estuary (or other resource) should be preserved because the long-term
resource production so gained will be more valuable than the development
opportunities lost. [ suspect this is often incorrect, or at least not
demonstrably true. When you make this argument, you give up too many
resources for which economic value cannot be demonstrated - why indeed is
economics the proper yardstick? I submit that value judgments are an
extremely important (but controversial) part of the planning and manage-
ment processes. It is a serious mistake to avoid value judgments by re-
sorting to the "economic argument.” Over-reliance on the economic argu-
ment has, for example, warped the entire research program in the Columbia
River - we know a great deal about salmon, but very little about the rest
of the system, which produces salmon, because salmon is the economic re-
source. Nonetheless, CREST is frequently forced, as are most planning
organizations,to resort to the economic argument.

Having pontificated a lTittle on the planners' predicament, let me briefly
explain the CREST program, and then, since recitation of a work program is
in itself of 1ittle value, let me discuss the attitudes of the participants
in the planning process.

THE CREST Program. The CREST pragram consists of three basic elements:
the Information System, the Management Program, and Current Projects Coor-
dination. The Information System consists of the Library, a collection of
some 300 items; the Inventory, a synthesis of the physical, biological and
cultural characteristics of the estuary (currently in press); information
products, or short publications in specific areas of public concern; and
research program design and coordination. An early decision was made that
CREST could not itself conduct research or contract for research to be
done. This was not possible with the small staff and short amount of time
available. Nonetheless, we have helped coordinate research conducted by
other agencies on a routine basis. In addition, CREST helped formulate
the Original Columbia River Estuary Special Study Proposal, a projected
five-year, multi-million dollar effort, that will be coordinated by the
Pacific Northwest River Basins Commission.

The CREST Management Program is outlined in Figure 1. Goals were estab-
Tished and Uses, Conflicts and Problems identified. A citizen committee
then established Regional Policies to help implement the Goals and to
guide formulation of the Land and Water Use Plan. The staff combined the
Oregon Coastal Goals and the Washington Shoreline Management Master Prog-
gram to obtain a Land and Water Use Classification System that includes
NATURAL, RURAL, CONSERVATION AND DEVELOPMENT classifications of Waters,
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Wetlands and Shorelands. Shoreland DEVELOPMENT areas were further sub-
divided into WATER-DEPENDENT/RELATED and NON-WATER-DEPENDENT/RELATED areas
A matrix of Permitted, Conditional, and Not-allowed uses has been develop-
ed to more clearly define the various categories. It is anticipated that
this matrix will be augmented by Performance Standards.

The size and diversity of the Lower Columbia River areas has made it im-
possible to plan the entire area at one time. Five management units or
planning areas have been established: Youngs Bay-Astoria, Baker Bay,
Lower River and Mouth/Columbia River Islands, Wahkiakum County and Eastern
Clatsop County. In each management unit, a citizen planning comnittee
will work through the planning process shown in Figure 2. It was a
another strategic decision that the CREST Council would not itself be the
working group. It was our judgment that the work Toad was simply too
Jarge for the Council to make routine decisions. Furthermore, a citizen
working group greatly increases the opportunity for citizen input and the
political acceptability of the plan. Two citizen committees have already
been formed, one in the Youngs Bay-Astoria and one in Baker Bay. MWork was
started in these two areas because of the greater urgency of land and wate
use issues there. The Youngs Bay-Astoria committee has been meeting week-
1y since January and their Draft Plan is now almost ready for review. The
Baker Bay committee has been meeting weekly since August and is working on
a Draft Plan. We have found the citizen committees quite able, but insist-
ent on a thorough discussion of almost every issue. A citizen committee
is certainly not the fastest way to complete a plan.

We are anxiously awaiting the agency and public review of the first draft
plan. The Youngs Bay-Astoria area will not only set the procedural
pattern for subsequent areas, but most of the major issues will be con-
fronted in this management unit, Upon completion of the five management
unit plans, representatives of the five committees will meet to resolve
conflicts and to assemble the complete estuary plan.

The method of implementation of the CREST Land and Water Use Plan has not
yet been determined. Implementation is greatly complicated by the inter-
state, multi-county planning area. CREST itself is set to expire upon
completion of the plan. Whether some permanent, regional management agency
will be established must be decided by the CREST Council within the next
ten months. However, work on the Estuary Resource Center - an educational
program - is in the beginning stages. Options for implementations are
discussed below.

To summarize briefly the CREST planning process: the citizen committees

use the classification system to formulate the Land and Water Use Plan
based on Inventory information, and guidance provided by the Goals and
Regional Policies. Agency input is received through review and comment
procedures. This, of course, is the ideal. Each member of a citizen
committee begins with a strong set of opinions on the area and, in most
cases, strong political allegiances. These opinions and allegiances in
Targe part govern the committee members’ attitudes toward resource manage-
ment decisions, as discussed below. Agencies also have defined positions,
based both on statutory authority and custom.
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It is possible for & planning consultant to avoid involvement in the day-
to-day issues of permits, dredge spoil disposal sites, etc. It is not
possible for CREST to avoid such issues. In this area, the CREST Council
routinely asks for staff recommendations. These are based primarily on
the Inventory and the Regional Palicies. [t is in the area of Current
Projects Coord1nat1on however, where the desires of local officials and
business interests are most Tikely to conflict with planning requirements
and the need for wise resource management. These decisions cannot be made
in a political vacuum.

ATTITUDES toward Planning. What then are the attitudes of the participants
in our planning program and why do they remain involved? That is, what
does each group perceive as its interest in the process? Remember, please,
that 1 am trying to draw a group characterization of individuals, and ex-
ceptions can be found to any generalization.

In the last year, local government has been supportive of CREST, but
frankly, local government in our area has not progressed beyond the point
where jobs are the first priority. Estuary protection is a priority, but
primarily because estuary protection is Tinked to jobs in fisheries, food
processing, and tourism. The biological and esthetic values of the

estuary are not perceived as priorities in themselves, or at least not

very high priorities. CREST, however, is sufficiently a household word to
be perceived by most local officials as beneficial to the community, though
the reasons may be obscure and some of the implications unclear. Further
development of attitudes is needed in three areas:

1. The sense that it is necessary to say: "we want this kind
of development; we reject that kind of development." There
is a general willingness to be tied down to particular uses
of particylar parcels of land;

2. A long-term, regional perspective - there is a strong tendency
to think in a geographically limited, 1-3 year time frame when
dealing with resources that have a much longer time scale and
involve the entire estuary; and

3. Reliance on planning procedures to provide a rational
evaluation of impacts of major new developments, though
considerable progress has occurred in this area in the
last year.

So why, after that pessimistic appraisal, do local officials and some
to some extent, developers support CREST? There are several reasons;
First, there is a strong feeling that the fishing industries must be pro-
tected and expanded. On this issue,-perhaps more than any other, there is
a regional consensus. Past land and water use disputes, such as Alumax
and Pier 3 problems, have brought the realization that planning is necess-
ary and may perhaps prevent the recurrence of these crises - a regional
forum is required. Legal compulsion and regionalism are further motivating
forces; if a plan is required, then it should be a community plan, not one
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imposed by the state. The lure of the consistency provisions cannot be
entirely ignored; these provisions are, however, regarded with consider-
able distrust.

How do Tocal environmental groups view the Plan? They perceive the plan-
ning process as a way of limiting growth to less destructive areas -
"Rational Resource Manggement." They are confident of the logical and
legal strength of their arguments. They remain very skeptical of the
political trade-offs that occur in the planning process, because these
cannot be justified within the framework of resource management. It re-
mains a question whether they will be satisfied with Tocal determinations;
appeals to state authority are possible. More positively, environmental-
ists view CREST as an opportunity to get necessary research funded, as a
forum to bring forward restoration ideas, and as a way to educate local
officials. CREST has always enjoyed strong support from local environ-
mental groups, but they have also felt that CREST should take stronger
stands on certain development projects.

What has been the posture of the various development interests in the
community? There remains much skepticism among private developers, and in
at Teast one instance, an open attempt to use the committee to achieve
personal ends. MNonetheless there is a strong minority of business commu-
nity that believes that planning is beneficial and will ease the permit
application problem, help resolve conflicts in the community, and facil-
itate economic growth by designating development areas. These people have
been extremely supportive of the CREST program, and they make up the bulk
of the active members of the Youngs Bay/Astoria Committee. Participation
in the planning process has definitely increased their belief in planning.

The Port of Ilwaco has strongly supported planning. Everyone involved in
the Baker Bay Planning Committee agrees that the shoaling in the Bay is
the major problem; this is the major unifying issue. There is, however,
a need for a body with enough political muscle to deal with the Corps of
Engineers.

The Port of Astoria is now an active participant and believes the CREST
plan to be necessary; nonetheless, the Port feels its primary responsibi-
Tity is economic growth and jobs, Protection of the estuary is definitely
not a major priority

More than 50% of the three-county area is owned by large, private timber
companies. By and large, they have worked within the planning process.
However, the Coastal Zone Management Acts of the two states are simply not
designed to deal with forest practices and tributary stream water quality.
Moreover, log storage and bogming practices have not been an area of major
controversy in this estuary.

What are the attitudes of state and federal agencies toward the program?
Their interests are extremely diverse, and I can, therefore, draw only the
broadest of generalities. First and foremost, agencies continue to insist
that a plan is needed so that individual development proposals can be
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evaluated. Furthermore, agency knowledge of the area is limited; thus, a
Tocal technical staff is of great utility in evaluating individual devel-
opment proposals. CREST has not and will not relieve the resource agen-
cies of the responsibility of saying "no," however. Completion of a plan
will not entirely ease local animosity toward the requlatory authority of
the state and federal government.

The CREST program has helped to focus attention on the research problems
of the Columbia River. Several agencies have -been very helpful in
scheduling research useful to planning process. The Columbia River Estua-
ry Study, being organized by the Pacific Northwest River Basins Commission,
will be particularly useful in broadening the information base for future
planning efforts.

As the CREST program progresses through the draft plan and implementation
stages, agency attitudes in two other areas will be of considerable im-
portance. The degree to which resource agencies will be willing to com-
promise in the review process is unclear. Furthermore, some other agencies
seem to be back-pedalling as fast as possible in the area of federal
consistency.

Given the present state of CREST program, the question is perhaps pre-
mature, but what trade-off will be made and how? The Port of Astoria has
the strongest local hand - everybody bends to what the Port wants, to some
extent. The first of our Management Unit planning committees, the Youngs
Bay/Astoria committee, sees itself as preparing a negotiating position
with the resource agencies. Their plan is therefore, strong on develop-
ment. At the same time responsible members of the business community on
the committee find themselves advocating meeting the planning requirements,
so that orderly development can occur. That is progress! The Youngs Bay-
Astoria draft plan is not yet ready, so we do not know how the review
process, and negatiations on the dredge and fill aspects of the plan will
be conducted.

Does this admittedly political process meets rational resource management

needs? We have not arrived at a point where the question can be answered.
We are hopeful. Remember that the Land and Water Use Plan is only part of
the CREST program. The growth in community attitudes is equally important.

How will the CREST program be implemented? There are several options for
implementation:

1. CREST leaves behind only Regional Policies, modified
comprehensive and Shoreline Master Plans and information
products such as the Inventory. If this occurs, CREST
will have succeeded in further complicating the management
structure without giving it any real guidance or direction;

2. A regional organization of local government is formed that
is essentially a continuation of CREST, with a different
charter and staff. This would allow the needed regional
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perspective and growth in management sophistication that
is required. “This solution may, however, be politically
unacceptable; and

3. No regional organization is formed, but in addition to
the Regional Policies, the modified Comprehensive and
Shorelines Master Plan and information products, a variety
of special purpose plans of regional scope are left
behind. These include a Restoration Plan, a Dredged
Material Disposal Plan, a Mitigation Bank, a Research
Evaluation Committee, and an Estuary Resource Center, to
name just a few. These would provide regional coopera-
tion-in specific problem areas without requiring a
regional organization. Work has already begun in several
of these areas.

The Implementation Committee will have to choose from among these and
other options.

Finally, what problems will CREST not deal with? There is no small number
of such problems! Let me point out two important areas. The first is
that of non-point source pollution. Forestry and agricultural practices
affect spawning habitat, water quality and tributary stream siltation.
There is simply no effective mechanism in the Coastal Zone Management Acts
to deal with these problems. The forested lands in estuary tributary
watersheds are not even in the planning area.

The second involves issues of importance to the entire Columbia River
Basin. Unlike other important watersheds in Oregon and Washington, the
major population centers in the Columbia River Basin are gutside the
coastal zone. The Columbia River has a watershed of nearly 260,000 square
miles, and most of the industry and political power is upriver of the
estuary. Thus, it will be very difficult for CREST or any successor
organization to deal with such issues as: water flow allocation within
Columbia River Basin, major energy facilities, and Columbia River channel
deepening.

Despite these weaknesses, we feel that the CREST program will ultimately
succeed because the community wants it to succeed.
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RENEWING THE URBAN WATERFRONT

Anne Whiston Spirn

Roy Mann Associates, Inc.

180 Franklin Street

Cambridge, Massachusetts 02139
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Urban waterfronts are often isolated from the rest of the city both
physically and visually. Urban waterfront renewal offers the opportunity
to reintegrate the waterfront and the city coreby increasing public access
and by reintroducing non-industrial land uses at the water's edge. Many
cities have built costly renewal projects which repeat past mistakes,

The successful implementation of waterfront renewal depends upon the
application of clearly defined planning and design guidelines which are
appropriate to the special economic, historic, aesthetic and ecological
characteristics of the waterfront.

The Nature of the Urban Waterfront

Many of our greatest cities were founded at the fortuitous conjunction of
a protected harbor and a navigable waterway; New York, Philadelphia,
Boston, Seattle, and San Francisco are among them, The historic core of
these cities lies near the waterfront; residences, commercial and shipping
enterprises, and institutions once shared a proximity to the water. As
each city grew, it radiated out onto the hinterlands or into the harbor,
on filled land. Gradually industry and shipping dominated the waterfront
and the occurrence of other land uses declined. In many American cities
the waterfront was eventually severed from the rest of the city, first by
railroads, then by expressways.

Although the original coastal environment is nearly unrecognizable, the
natural environment of the urban waterfront determines much of its present
character. Over the years, natural processes have interacted with human
activities in an eternal series of readjustments; the final form of the
waterfront is the product of this interaction.

By limiting waterfront land uses primarily to industry, public utilities,

and transportation we have denied other human activities which are equally
well-suited to the water's edge: recreation, education, residence.
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We have surrounded historic buildings, once part of the urban core, with
derelict warehouses and vacant lots. We have diminished the aesthetic
variety of the city. Long, open views along the shoreline and across the
water contrast with confined views within urban spaces; views from the
water often command a view of the city as a whole, But if the waterfront
offers no vantage point, the views are unattainable. '

Opportunity for Waterfront Renewal

Many cities now have an opportunity to physically and visually reintegrate
the waterfront and the city core and to encourage a diversity of land

uses and activities which are compatible with the waterfront for economic,
historic, aesthetic, and ecological reasons, Abandoned railroad sidings,
vacant lots, and empty warehouses and factory buildings offer opportuni-
ties for new development. In addition, the technology exists to confine
transit routes and expressways in deep-bore tunnels or depressed road-
ways and to consolidate port storage facilities, freeing vast areas
formerly needed for warehouses.

Urban waterfront renewal has been widespread in the recent past. Some
cities have successfully revitalized their waterfronts. Others, albeit
with good intentions, have repeated past mistakes and prolonged the
severance of the waterfront from city life, by constructing new walls of
high-rise housing and office buildings or expressways or by selecting
and siting new land uses unwisely.

To sweep away the mistakes and dereliction of the
industrial age waterfront is a formidable but not
unusual task., The rarer and more difficult accomp-
lishment is to utilize ecological and landscape
planning effectively to prevent the repetition of
old mistakes in new forms, All too often, derelict
warehouses have been removed only to be replaced
by new uses that, however outwardly attractive,
sadly obscure views of the water by the rest of the
city or provide new obstacles to public recreational
access and use of the water's edge.!

Implenentation of Waterfront Renewal

Successful waterfront renewal depends upon the translation of clearly
defined policies and planning objectives into adequate regulatory and
management programs and design guidelines appropriate to the special
character of the waterfront. ‘

There are many instructive examples of waterfront renewal projects under-
taken in the past decade, including those of San Francisco, Cincinnati,
Minneapolis, Baltimore, and Philadelphia. The three examples mentioned
here - -Toronto, Ontario; Boston, Massachusetts; and McIntosh County,
Georgia - represent a range of scales and concerns. They are projects
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with which professional staff of Roy Mann Associates have had significant
involvement.

Over the past four years the City of Toronto Planning Board has published
a comprehensive analysis of the socio-economic, political, physical, and
natural enviromments of the Toronto Waterfront. Inteprated policies,
regulations, plans, and design guidelines based on these documents are
being formulated to coordinate development. Implementation of policies
and planning objectives is insured by design criteria which reflect the
character of the Toronto waterfront, including such natural features as
lake breeze patterns, landfill composition and settlement, watertable
fluctuations, and harbour currents. The Toronto example is significant
both for its scope and detail, and for its extensive examination of the
natural environment of an urban waterfromt.

A transformation of the Boston waterfront has occurred over the past
decade. New land uses have moved into the waterfront, including resi-
dences, commercial offices, parks, restaurants, and institutions, Physi-
cal and visual connections between the city center and the waterfront
have been reestablished. Public open spaces lead from City Hall to the
water's edge; developers have utilized older existing buildings and re-
frained from constructing a high-rise wall along the shoreline; a scheme
to depress the elevated expressway which slices through the waterfront is
wnder consideration. These details, as well as others, contribute to the
successful reintegration of waterfront and city. Boston waterfront renew-
al has been accomplished by the combined efforts of public agencies, local
interests groups, and private developers.

The Darienport waterfront represents a contrast in scale to those of
Torontc and Boston. McIntosh County is the poorest and least populated
county in the State of Georgia. The waterfront renewal plan is part of
an overall tourism plan to attract revenue and create new jobs. The
project was initiated by local individuals who sought aid from the state
and received funds to support the project through the Coastal Area Plan-
ning and Development Commission. Despite the smaller scale, many of the
same principles for waterfront planning and design utilized at Toronto
and Boston are also applicable to waterfront renmewal in Darienport.

Planning and design guidelines appropriate to the waterfront should be
applied to any waterfront renewal project, whatever its scope or scale.
The urban waterfront has a special character due to its individual
natural, historic and aesthetic identity and its economic significance.
If we are to revitalize the waterfront, policies, plans, or designs for
renewal must account for all these factors.

" Roy Mann, Rivers in the City, 1973
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- SESSION C:
LEGAL AND LEGISLATIVE ISSUES
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OIL TRANSPORTATION POLICY FOR WASHINGTON STATE—A LITIGATION REPORT

Charles B, Roe, Jr.

Senior Assistant Attorney General, State of Washington
Temple of Justice

Olympia, Washingten 98504

The lssue

Should an ofl transshipment facility be located in Washington State? And
it so, where?

The Setting

A. Under the federal Coastal Zone Management Act of 1972 (CZMA), states
are encouraged to develop "management programs" designed to plan for and
regulate use of their coastal waters and adjacent uplands. 16 U.S.C. 1456,
et saq. Upon the approval of a state program by the Secretary of the
Department of Commerce, 16 U.S.C. 1456 (c)(1) and (¢)(3)(A) provides:

{)(1) Each Federal agency conducting or supporting activities direct-
ly affecting the coastal zone shall conduct or support activities in a
manner which is, to the maximum extent practicable, consistent with
approved state management programs.

(3)(A) After final approval by the Secretary of a state's management
program, any app!icant for a required Federal |icense or permit to con-
duct an activity affecting land or water uses in the coastal zone of
that state shall provide in the application to the licensing or permit-
ting agency a certification that the proposed activity complies with
the state's approved program and that such activity wifl be conducted
in a manner consistent with the program. At fhe same time, the ap-
plicant shall furnish to the state or its designated agency a copy of
the certification, with all necessary information and data. FEach
coastal state shall establish procedures for public notice in the case
of all such certifications and, to the exfent it deems appropriate,
procedures for public hearings in connection fherewith. At the ear-
liest practicable time, the state or its designated agency shall notify
the Federal agency concerned that the state concurs with or objects to
the applicant's certification. |f the state or its designated agency
fails to furnish the required notification within 6 months after receipt
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of its copy of the applicant's certification, the state's concurrence
with the certification shall be conclusively presumed. No license or
permit shall be granted by the Federal agency unt!| the state or its
designated agency has concurred with the applicant's certification or
until, by The state's failure to act, the concurrence is conclusively
presumed, unless the Secretary, on his own initiative or upon appeal
by the applicant, finds, after providing a reasonable opportunity for
detailed comments from the Federal agency involved and from the state,
that the activity is consistent with the objectives of this chapter or
Is otherwise necessary In the interest of national security.

B. On June 1, 1977, Secretary of Commerce Elljot Richardson approved a
"management program" submitted by the State of Washington. On page 316
thereof, a statement of oil transportation policy for Washington State is
set forth, That so-cailed "Evans Policy™ provides:

A POLICY STATEMENT BY GOVERNOR DANIEL J. EVANS, ON THE SITING OF SINGLE,
MAJOR CRUDE PETROLEUM TRANSFER SITE AT PORT ANGELES. SUPPLEMENTING AND
AVMENDING THE JANUARY 1976 WASHINGTON STATE COASTAL ZONE MANAGEMENT PROGRAM,

.....................................

Coastal Zone Management Policy on an Qil Terminal at or West of Port Angeles

The state of Washington, as a matter of overriding policy, positively sup-
ports the concept ot a single, major crude petroleum receiving and transfer
facility at or west of Port Angeles. This policy shall be the fundamental
underlying principle for state actions on the North Puget Sound and Straits
oil fransportation issue and is specifically incorporated within the Wash-
ingfon State coastal zone management program. Sfate programs, and specif-
Ically state actions in pursuit of the intent of federal consistency, shall
be directed to the accomp!ishment of this objectiva. Further, it is the
policy of the Washington coastal.zone management program fo minimize ad-
verse effects in the area, and to seek mitigation of unavoidable adverse
impacts.

Policy on the Expansion of Existing Qil Terminal Facilities

The use of a single offloading site at Port Angeles has the dual purpose
of lessening vessel traffic in the inland marine waters and the number of
transfer points with their associated spill problems. The objectives of
this major proposal are to reduce the risk factor of a major oil spitl by
reducing the number of transfer sites, the amount of vessel traffic in
constricted channels,.and the amount of environmentally sensitive marine
waters to be exposed to the risk. .

The offloading facility and transportation system at Port Angeles shall be
designed fo include provisions to supply existing refineries in Whatcom
and Skagit Counties. Unless specific plans and firm commitments o con-
nect fo the Port Angeles facility are included, individual expansions to
existing offloading facilities or proposals to deepen channels to
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accommodate deeper draft vessels are considered inconsistent with the single
terminal concept as incorporated in the state coastal zone management
program.

C. On July 20, 1977, Governor Dixy Lee Ray requested Secretary of Commerce
Juanita Kreps to initiate procedures leading to the deletion of the "Evans
Policy" from the state's management program.

D. 1. On June 3, 1976, Northern Tier Pipeline Company applied to the
Washington State Energy Facility Site Evaulation Council (EFSEC) pursuant
to chapter 80.50 RCW, for permission to conduct and operate an oil trans-
shipment facility with a western terminus at Port Angeles.

2. On April 28, 1977, Trans Mountain Pipeline Company filed applica-
"~ tion with EFSEC for approval of a similar facility with a western terminus
at Cherry Point.

E. On May 2, 1977, Trans Mountain Pipejine Company applied to the United
States Army Corps of Engineers for a permit relating o its proposed Cherry
Point facliity, The perm!t requested was required by section 10 of the
Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. §402, which
provides: :

The creation of any obstruction not affirmatively authorized by
Congress, to the navigable capacity of any of the waters of the United
States is prohibited; and it shail not be lawful o build or commence
the bullding of any wharf, pier, dolphin, boom, weir, breakwater, bulk-
head, jetty, or other structures in any port, roadstead, haven, harbor,
canal, navigable river, or water of the United Stetes, outside estab-
lished harbor 1ines or where no harbor |ines have been established,
except on plans recommended by the Chlef of Engineers and authorized
by the Secretary of the Army; and it shall not be lawful to excavate
or fill, or in any manner to alter or modify the course, location,
condition, .or capacity of, any port, roadstead, haven, harbor, canal,
lake, harbor of refuge, or inclosure within the limits of any break-
water, or the channel of any navigable water of the United States,
unless the work has been recommended by the Chief of Engineers and
authorlzed by the Secretary of the Army prior to beglinning the same.

The Litigation

A. Litigation initiated in state court by the Coalition Against Ofl
Pollution - Coalition Against OQil Pollution, et al. v, State of Washington,
gt al., King County Superior Court No. 830785.

1. Basic request to court is to issue an order directing the Depart-
ment of Ecology to rule upon certification provided in section 307 of
CZMA based upon Evans Policy.
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C.

2, ARCO has intervened and raised the issue of the validity of the
Evans Policy based upon procedural irregularities in the adeption of
the policy.

3. Aftfer a series of motions by various parties, the state court
issued an order staying further proceedings in court for 60 days; if,
upon the running of the 60 days, all issuss raised in the state court
proceeding are raised in Clallam County, infra, the state court
proceedings will be dismissed.

Litigation initiated in United States District Court in Seattle.

1, Lawrence J. Pearson and Coalition Against Qil Pollution v. Corps
of Engineers of the United States, ef al., No. C77-589, requesting

court to enjoin Corps from processing application of Trans Mountain
Pipeline Company perfaining to a Cherry Point facility.

2, Clallam County v. United States of America, et al., No. C-77-578V,

a. Clallam County asked court to declare Evans Policy invalid
based upon procedural irregularities in its adoption.

b. Coalition Against Oil Pollution, as intervenor, asks court to
declare ARCO's section 10 permit application not suitable for
processing by Corps and to enjoin Corps from processing application.

Ray v. Atlantic Richfield Company (ARCO), Supreme Court of the United

States, No. 76-830, relates to ancillary oil transportation policy issue.

1. ARCO challenges validity of Chapter 125, Laws of 1975, First Ex.
Sess., which (1) bars 125,000 D.W.T. tankers from entering inner marine
waters of state and (2) requires fug escorts (or certain safety
equipment) for 4C,000--125,000 D.W.T tankers cperating in those waters.

2. Major contenfions by.ARCO for invalidity are that:

a. Chapter 125 has been superseded, under Supremacy Clause of
United States Constifution, by federal Ports anc Waterways Safety
Act of 1972 which provides ship design and vessel traffic control
powers to the Coast Guard, and

b. Chapter 125 conflicts with Commerce Clause of United States
Constitution bzsed on uniformity of regulation requirements and
undue burdens on inferstate and foreign commerce.

5. Case is now on appeal by state to United States Supreme Court

requesting reversal of federal district court decision validating
Chapter 125, Oral argument is fentatively set for October 31, 1977.1
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Subsequent to the oral presentation on October 31, 1977 in Ray v, Atlantic
Richfield Company, a major action affecting that litigation took place.

A. In October, President Jimmy Carter signed into law an amendment by

Senator Warren G. Magnuson of Washington State, to the Marine Mammal
Protection Act of 1972; Section 6, thereof, provides:

B,

Sec, 6. (a) the Congress finds that (1) the navigable waters of
Puget Sound in the State of Washington, and the natural rescurces
therein, are a fragile and important national asset;

(2) Puget Sound and the shore area immediafely adjacent fhereto is
threatened by increased domestic and infernational traffic of tankers
carrying crude oil in bulk which Tncreases the possibility of vessel
collisions and ofl spills; and

(3) it is necessary to restrict such tanker traffic in Puget Sound in
order to protect the navigable waters thereof, the natural resources
therein, and the shore area immediately adjacent fhereto, from
environmental harm.

(b} Notwithstanding any other provision of law, on and after the date
of enactment of this section, no officer, employee, or other official
of the Federal Covernment shall, or shall have authority to, issue,
renew, grant, or otherwise approve any permit, license, or other
authority for constructing, renovating, modifying, or otherwise alter-
ing a terminal, dock, or other facility in, on, or immediately adjacent
to, or affecting the navigable waters of Puget Sound, or any other
navigable waters in the State of Washington east of Port Angeles, which
will or may result in any Increase in the volume of crude oil capable
of being handled at any such facility (measured as of the date of
gnactment of this section), other than oil to be refined for consumption
in the State of Washington.

By this action most of the issues raised in the litigation reported cn

herein were mooted. The litigation containing live issues is that initiated
by Clallam County challenging the validity of that porticn of The Evans
Policy which provides:

The State of Washington, as a matter of overriding policy, positively
supports the concept of a single, major crude petroleum receiving and
transfer facility at or west of Port Angeles. This policy shall be
the fundamental, undertying principle for state acticns on the North
Puget Sound and Straits oil transportation issue and is specifically
incorporated within the Washington State coastal zone management pro-
gram. State programs, and specifically state actions in pursuit of
the intent of federal consistency, shall be directed to The accomp!ish-
ment of this objective. Further, 1t is the policy of the Washington
coastal zone management program to minimize adverse effects in the
area, and to seek mitigation of unavoidable adverse impacts.
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And this litigation may also be mooted by action of Governor Ray's adminis-
tration. Department of Ecology Director Wilbur G. Hallauer has stated,
subsequent to the passage of the amendment to the Marine Mammal Protect!on
Act, that the state would continue ifs aforestated Intention of deleting
the just-quoted Evans Policy.

FOOTNOTE

1Oral argument was heard by the United States Supreme Court on October 31,
1977. The appe!lants' position was presented by -Attorney General
Stade Gorton.

110



EMERGING PATTERNS OF DECISIONS

Chris Smith

Vice Chairman

Shorelines Hearings Board
Number }, South Sound Center
Lacey, Washington 98504

Summary

The Shoreline Management Act is five years old, and today is an integral part of the
activities of those who develop, or requlate development in Washington's shorelines,
The primary regulatory device of the statute, the substantial development permit,
has been employed more than four thousand times in this period. An examination of
some of the cases where local decisions on permit applications have been appealed
to the Shorelines Hearings Board reveals certain consistent results in application of
the policies and procedures of the Act.

L. Background

A. Shorelines Hearings Board

Established as a quasi-judicial body under the Shareline Management Act (SMA), RCW
90,58, the Shorelines Hearings Board is composed of the three full-time members

of the Pollution Control Hearings BGard, an appointee of the Association of Wash-
ington Cities, an appointee of the Association of County Commissioners and the
State Land Commissioner or his designee,

B. Jurisdiction

1. Shoreline Management Act (SMA)

The jurisdiction of the Sharelines Hearings Board is statutory and limited under the
SMA to review of appeals by "agqrieved" persons from the "granting, denying, or
rescinding" of a substantial development permit (RCW 90,58.180(1)) and appeals from
local government of Department of Ecology regulations, guidelines, or master programs
adopted or approved pursuant to the SMA (RCW 90.58.180(4)). With regard to appeals
from aggrieved persons, either the Department of Ecology (DOE) or the Attorney
General must certify within 30 days of filing that the requestor has "valid reasons

to seck review." The action appealed to the Board must relate to the permit process,
The Board has assumed jurisdiction to determine if a specific activity is subject to
the requirement of the permit process. If no permit is required, however, it would
appear that a development's consistency with the SMA, DOE requlations, or its
respective master program must be ascertained in another forum,
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2. State Environmental Policy Act (SEPA)

The Board has jurisdiction to review allegations of SEPA violations, both procedural
and substantive, where such violations would affect the validity of a substantial
development permit.

3. Environmental Coordination Procedures Act (ECPA)

Under RCW 90.62.080(1), the Shorelines Hearings Board has jurisdiction to review

the issuance or denial of a substantial development permit when such action was a
"final decision" rendered responsive to a master application filed under ECPA,

C. Requests for review

More than 4,200 substantial development permit applications have been processed

by local governments since 1971; 7% of these local decisions have been appealed to
the Shorelines Hearings Board. The cases heard by the Board most frequently involves
citizens appealing a county or city's permit issuance; the DOE's appeal of a county

or city's permit issuance; or a developer's appeal of a county or city's permit denial,

or issuance with conditions, Since the recent adoption of master programs by almast
all units of local governments, there have been several appeals of DOE's denial ("veto")
of conditional uses or variances,

The Board can: uphold local government's decision, whether it involves granting,
denying or rescinding a permit; remand the matter to local government for SEPA
compliance; reverse a permit denial; vacate a permit; add conditions to a permit; re-
mand to local government for the addition of conditions; uphold or override a DOE
disapproval of a variance or conditional use. [g.aJmajority of cases, the Board upholds
gge-decmemofulocal government, and: usually,é&b&:e—tbe.actlon was the grantmg of

a| permlt gonditions-the-permity often.in.the area of building size andJocatlon to
minimize. density.or-visuat-impact; sterm.. water ter run-off cor control reductlon in amount
of of fill; and,pcowsmn.of,publlc HCCESSey

D. Hearings

1. Conduct

As often as possible, all six members of the Board sit at formal hearings which are
conducted by a member or by a hearings examiner, Prior to hearing, each Board mem-
ber is given and reviews files containing the pleadings, pre-hearing reports, and any
briefs submitted. Hearings are usually held near the site of the praposal, and site
inspections by the Board are customary.

Taking an average of two days to complete, a formal hearing consists of opening
and closing statements, the taking of evidence, and the examination of witnesses.

2. Scope/standard of review
RCW 90.58.180(3) provides that the Board's review of substantial development

permits is subject to the provisions of chapter 34.04 RCW (Administrative
Procedure Act) pertaining to procedures in contested cases.

112



The Board conducts a de novo review of the matter before it, examines the merits
of the development at issue, and renders its ruling based on a preponderance of the
evidence presented.

Specifically, the Board's scope and standard of review are as follows:

WAC 461-08-175 STANDARD OF REVIEW. (1) In deciding upon a Request for
Review brought pursuant to RCW 90,58.180(1) and (2) the Board shall make its
decision considering the following standards:

(a)  Consistency with the requirements of chapter 43.21C RCW, the State
Environmental Policy Act,

(b) From June 1, 1971 until such time as an applicable master program has
become effective, whether the action af the local government unit is
consistent with:

(» The policy of RCW 90,58.020; and
(ii) The guidelines and requlations of the Department; and

(ili)  So far as can be ascertained the master program being developed far
the area

(o) After adoption or approval, as appropriate, by the Department of an
applicable master program, whether the action of the local government

unit is consistent with the applicable master program and the provisions
of chapter 90.58 RCW,

(2) Evidence that is material and relevant to determination of the matter
consistent. with the standards set out in subsection (1) ahove, subject to
these rules, shall be admitted into the record whether or not such
evidence had been submitted to the local government unit.

In any appeal, the decision made on the permit application by the local agency is a
material fact but such decision is afforded no deference in the Board's ultimate
determination,

Despite the primary focus on adjudging a project's consistency with substantive criteria
for development of the state's shorelines, the Board has not hesitated in some instances
to vacate a permit or to remand the matter to the respective lacal agency because

of procedural deficiencies in the processing of a permit or in the decision-making of

the local agency. In other cases, the Board has chosen to emphasize its primary function,
consider that the de nova nature of its hearing renders moot or harmless any deficiencies
below, and proceed to a decision on the merits of the project.

3. Orders

In most cases, the Board issues a propased Findings of Fact, Conclusions of Law and
Order, reflecting the consensus of the members, within a month of a hearing (although
a Final Order may be used where at least four members agree, and no benefit can

be expected from consideration of exceptions by the parties).
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In issuing its orders, the Board frequently imposes conditions. While no explicit
statutory autharity exists for the Board to impose conditions, it is implicit in its
autharity to sustain or vacate the permit at issue, i.e., the effect is to say the praject
8 conditioned is cansistent.

E. Appeals of Shorelines Hearings Board orders

Of the 128 Final Orders issued by the Board after completion of its hearing process,
40, or about 31%, were appealed to the Superior Court, the Supreme Court having
held in SHB 11 (Washingtan Environmental Council v. City of Seattle and Department
of Highways) that the Superior Court was the only court possessing original jurisdiction
to review Board action. In more than one-half of the cases, the project proponent
appealed the Board's denial of the permit or certain conditions attached to the permit
approval. In one-fourth, the citizen appellant, often a resident of the area of the
propased development, appealed the Board's approval of a permit. The remainder
involved state or local government appeal of a permit denial or the Department of
Ecology's or Attorney General's appeal of permit approval,

Twenty-five of these cases have been finally resolved, six having reached the Supreme
Court. Inonly three has the Board's decision been overturned, with the final judgment
in these cases occurring at the Superior Court level.

II. Decisions

- The primary responsibility-.of-the Shorelines Hearings Board,in.implementing the
Shorellne Management Act, isto evaluate a substantlai al development proposal in terms
cif__t_he policies and procedures of the Act, the ¢ gundelmes aﬂg_ghe hé local master program.
As_the Board interprets.often- confllctmg provisions, and app‘phe_sy them to the unique
set of facts,m each request for review, some consistency in results cari be obsefved--

certain choices become predlctable.

"The Board," itself, is a continuously changing entity; it is a rare month in which the
same members attend every hearing. Each of us brings ta our consideration of an
appeal a unique combination of education and experience. In deciding an appeal these
individual characteristics are combined with a commonly shared set of information:
the applicable statutes, regulations and ordinances, prior Board decisions involving
similar issues, court decisions on previous cases, and the testimany, evidence, and
argument received during the hearing.

Ta illustrate the decision-making process, I've chosen three areas.of comcerp which
are present.in.a substantial number of appeals, regardless of geographic location, type
mevelopment or nature of the shoreline-- flll,,aesthetlcs, and publlc access--and
selected, typical Board decisions involving thEse issues,

A. Fills

"Filling” is listed in the SMA as a "development." Assuming that the proposed fill

has a cost ar value exceeding $1,000, or "materially intérferes with the normal public
use of the water or shorelines . . .," it is a "substantial development" (90.58.030 RCW)
and is subject to the permit requirements of 90.58.140 RCW. The policy section
(90.58,020 RCW) directs us to ", . . pravide for the management of the shorelines of
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the state by planning for and fostering all reasonable and appropriate uses. This palicy
is designed to insure the development of these shorelines in a manner which, while
allowing for limited reduction of rights of the public in the navigable waters, will
pramote and enhance the public interest . .. "

The DOE Guidelines (WAC 173-16-060(14)), after noting that ", . , most landfills
destroy the natural character of land, create unnatural heavy erosion and silting
problems and diminish the existing water surface,” set forth four criteria for their
design and location. These involve: (a) avoiding damage to natural resources, life
and property; (b) erosion contral; {c) avoiding water quality degradation; and (d)
priority for water-dependent uses and public uses.

The Board would further examine requlations regarding fill in the local government's
master program, and then examine the characteristics of the proposed development
site {often through an on-site inspection), and the anticipated environmental impacts
of the development.

1. Fill to create parking spaces

The Board has ruled that fill to provide parking spaces for a boat launch or marina

is not a use dependent on the shoreline {althaugh the primary use is water-dependent),
and ", .. fills on an inter-tidal beach to provide parking space are highly objectionable
under any circumstances." (SHB L3). See also SHB 104; SHB 128,

However, in SHB 76, the Board found that "DOE Guidelines relating to fill and parking
are not mandatory, but suggestive and flexible depending upon local conditions, and
that a landfill for a marina parking lot and other water-related structures in an area
zoned heavy industrial is permissible where the proposed development will serve the
recreational demands of a substantial portion of the general public." The distinction
is the location and condition of the shorelines, and the degree of intrusion or
alteration resulting from the action.

2. Fill to create home sites

The Board has found that a proposed fill which would convert a natural shoreline into
a construction site by filling, is neither a water-dependent nor a public use within
the meaning of the guidelines on landfills, and thus fails to meet their priority test.
(SHB 150)

Further, a landfill for a residence an natural shorelines of statewide significance would
reduce the rights of the public in navigable waters without promating a corresponding
public interest. (SHB 153). See also SHB 159; SHB 238.

3, Fills which cause/mitigate water pollution

Consistent with the policy of the SMA, which requires that any permitted use be

designed and conducted in a manner to minimize, insofar as practical, any resultant

damage to the environment and interference with the public's use of the water, the

Board found that a large fill on the inter-tidal area for a private boat ramp and boat ™z
storage would be unnecessarily damaging to the inter-tidal area just to serve such

aneed. (SHB 29)

115



The proposed disposal of cedar wastes in an ecologically fragile shoreline area, which
would degrade the environment and pollute the public waters, was found not con-
sistent with the policy of the SMA and WAC 173-16-060(14, 15) which provides
quidelines for landfills and solid waste disposal, (SHB 63)

However, a proposed fill of clean sand in an area zoned manufacturing, where there
has been previous wood waste disposal, which would have negligible adverse effects
but would improve the site and impart an improvement to the water quality, is
consistent with the SMA, (SHB 74) See alse SHB 103,

B. Aesthetics

The SMA directs that, in implementing the policies of the Act through the permit
program, ". . . the public's oppartunity to enjoy the physical and aesthetic qualities
of natural shorelines of the state shall be preserved to the greatest extent feasible
..+ RCW 90.58.020. SEPA, the policies of which are supplementary to the SMA,
further declares the state's intent to "Assure for all people of Washington . . .
esthetically and culturally pleasing surroundings." (RCW 43,21C.020)

1. When the site is on a shoreline of statewide significance

Where the shoreline has been designated as having statewide significance, consid-
eration of aesthetics is particularly important. In a recently decided case involving
a grave) operation on Hood Canal, the Board found:

Intensive land uses or developments within the shoreline of Hood Canal, a shoreline
of state-wide significance, should be discouraged or prohibited. It is difficult to
perceive a use more intensive and incompatible with the present shareline and
aesthetics of Hood Canal than the construction proposed by the Company. The
pier, conveyor and barge loading facilities will intrude upon the magnificent
grandeur that is now existent, converting the natural characteristics and beauty

of the existing shoreline into one marred by this proposed industrial enterprise.
Only when there is a clearly defined and present necessity for tolerating an abuse
of nature's scene shauld an intrusion of the type here suggested be allowed in

Hood Canal. (SHB 115)

A proposed private community boat ramp to be constructed on Hood Canal, a natural
shoreline of statewide significance, with restrictions as to use, parking and material
disposal, was nonetheless inconsistent with the SMA because the proposed boat ramp
was aesthetically incompatible with adjacent areas, even though it afforded access
to the water for substantial numbers of boaters. (SHB 144)

2. Decision of local government accorded substantial weight

Because of the subjectivity of aesthetics, where a dispute exists as to whether a de-
velopment is pleasing or displeasing, the determination of local government is entitled

to greater weight than individual opinion. (SHB 129)
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3. When site is natural/developed

A context for decision in residential developments of a growing, bustling metro-
politan area is different from that of a pristine area. When a development would
cause only minimal obstruction of view and public access would be the same, it
would be of little consequence to the public that a permitted use be allowed.
(SHB 209)

Proposed concrete boat ramps in an area extensively used for park and shoreline
recreationa!l uses, which would render the entire beach and its natural areas less
attractive, should be eliminated from a permit. (SHB 13)

On scenic and natural shorelines of statewide significance, the construction of a
private pier-type dock would destroy an unobstructed view of the waters without
promoting and enhancing a public interest and is therefare inconsistent with the policy
of the Act, and master program. A floating dock would, on the other hand, preserve
the view. (SHB 140)

C. Public access
The SMA directs state and local governments to give preference to uses which
"Increase public access to publicly owned areas of the shorelines.,” Further, on all
shorelines, "Alterations of the natural condition of the shorelines of the stats, in those
limited instances when authorized, shall be given priority for single family residences,
ports, shoreline recreational uses including but not limited to parks, marinas, piers,
and ather improvements facilitating public access to shorelines of the state, industrial
and commercial developments which are particularly dependent on their location on

or use of the shorelines of the state and other development that will provide an op-
portunity for substantial numbers of the peaple to enjoy the shorelines of the state,”
(RCW 90.58.020)

1. Public access may be provided by a private community development

The limited shoreline resource can provide a direct recreation opportunity to people
in each of three ways, each of which must be considered as a legitimate opportunity
to enjoy this finite resource: (1) through private ownership; (2) through joint or
community ownership, and (3) through public ownership, Public ownership of water-
frant recreational facilities offers the highest benefit cost ratio, yet the amount

of public ownership must necessarily remain quite limited. Joint or community
ownership of waterfront presents the next highest benefit cost ratio, providing

an effective means for multiple use and enjoyment of the shoreline resources.

(SHB 45)

2. Public access may justify a non-water-dependent use

A develapment which is neither water-dependent nor water-related would be incon-
sistent with the policies of the SMA and would not be allowed unless it can be shown
that "the proposed use will be of appreciable public benefit by increasing public use,
enjoyment or access to the shoreline." (Seattle Master Program) The Board upheld
a permit for such development, an office and plant facility on Elliott Bay, with
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conditions to safeqguard pedeétrian and bike traffic through the site, provide public
access to a private parking garage, and provide signs on the abutting arterial alerting
the public to the access available. (SHB 158)

The construction of a small office building on Lake Union, where no water-related
use was assured, became a use consistent with the policies of the SMA through
provision of regulated public access (posted signs, a paved path access to an existing
dock, and construction of a public teilet facility), (SHB 205) See also SHB 156.

3. Public access may be provided by a commercial development

Although not water-dependent, a campground is & priarity shoreline recreational use
which will pravide an opportunity for substantial numbers of the people to enjoy the
sharelines of the state. A campground which is privately owned nonetheless offers
public recreational opportunities where all members of the public are admitted by
payment of a user fee. (SHB 230)

A well-planned marina, which greatly enhances the public's right of navigation and
facilitates public access to the shoreline through its fishing floats, camping facility
and moorages, and which will be constructed in a manner that minimizes the adverse
effect on the environment, is consistent with RCW 90,58,020. (SHB 166) See also
SHB 14; SHB 75.

A proposed delicatessen which would provide an opportunity for substantial numbers
of people to enjoy the shorelines of the state, would impair no scenic view, and would
be located in an intensively developed urban environment, is not inconsistent with
the Act, even though the proposed use is not water-dependent, (SHB 201)

On artificially altered shorelines with existing mixed uses, including some non-water-
dependent, the administration of the SMA must be done with a practical regard for
the realities of past events. In such areas, over-the-water construction of a private
clubhouse and restaurant which would provide an oppaortunity far substantial numbers
of people to enjoy the shorelines may be permissible. Such proposed development
must be)otherwise consistent with the SMA and compatible with local features.

(5HB 22

The SMA policies and provisions are more often directory than mandatory in planning
for the development of the shorelines, allowing local governments substantial latitude
in designing their Master Programs to accommodate locally unique shoreline charac-
teristics, development patterns, and community desires. Farly SHB decisions were
based solely on a proposal's consistency with the broad criteria of the Act, and later,
the DOE Guidelines. With adoption of Master Programs naw almost complete, and_
assuming that these programs are not inconsistent with the Act and Guidelines, I would
anticipate that the nature of future appeals, and the Board's decision-making range,
will be samewhat narrowed, perhaps dealing with resolution of inconsistencies or con-
flicting provisions within a local program, or resolving procedural disputes relating

to SEPA compliance, ar conditional use and variance provisions.
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We do not know the answer to the question posed in the Title of this pre-
sentation. Until we have more experience In coastal management program
activities, we will not know what power rests behind the federal consist-
ency provisions of the Coasta! Zone Management Act of 1972 (CZMA). It is,
however, an extremely important question to ask. If federal consistency is
a powerful legal tool, major decisions about coastal development will be
made as a part of state and local coastal management programs. . Federal
decision-makers.will participate in state-local planning activities. If
federal consistency is found to be no more than an admonition for better
coordination between federal, state and local agencies, business will pro-
ceed as usual, with Independent federal agency reviews of state and local
decisions. This presentation will afttempt to answer four questions: What
Is federal consistency? What is the pessimists view of federal consistency?
What is the optimisfs view of federal consistency? Can federal consistency
force cooperative federal-state planning?

What is Federal Consistency?

During 1970-1972, when the coastal zone management bilis were being de-
bated in the Congress, considerable attention was paid to the relationship
between traditional federal resource management agencies such as the Corps
of Engineers, U.S. Fish and Wildlife Service, Federal Power Commission,
and others, and the states who would develop and administer coastal man-
agement programs. The states argued That if they go through an elaborate
pianning process for the coasta! zone they should not be subject fo a
federal veto of a state decision. States wanted to gain some power as a
result of doing coastal planning under federal guidelines. Federal agencies
found this argument hard to counter, but fought for mitigating language in
the bill, called "escape hatches," which would preserve federa! independ-
~ence where federal lands and national security were at stake. They also
fought for a "practicability" exception and a non-derogation clause which
would assure that traditicnal federal agency power was not undermined.
Industrial interests argued that states should consider national interests
and regional benefits in their planning.
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What emerged, therefore, from the legislative debates is the "CIMA federal-
state balance"--a pre-approval, post-approval bargain between state and
federal Interests. Before state coastal management programs are approved,
states must consider national interests and involve federal agencies in the
development of the program. Before programs are approved, the federal
agencies get a chance to deal directly with the Secretary of Commerce to
have their inferests and preferences considered in the program submitted

by a state for approval. After a program is approved, federal agency
activities and development projects must be consistent with state programs
to the maximum extent practicable, and federal permits, licenses and grants
cannot be given to individuals or governmental entities if they are incon-
sistent with approved programs. In the latter case, the Secretary of Com-
merce can review decisions finding a request for a permit or grant "in-
consistent" with the program. Thus, before a coastal management program

is approved federal agency and nafional interest considerations help shape
the coastal management program. Affer approval, federal agencies must |ive
with the program fhey helped fo shape.

The federal Office of Coastal Zone Management issued proposed federal con-

sistency regulations on August 29, 1977. Included in the regulations is a
table detailing the federal consistency provisions, reproduced hers as Table 1.

What is the Pessimist's View of Federal Consistency?

As menticned above, the operation of the federal consistency requirements
is limited in a number of ways. A pessimist might view these as crippling,
requiring only better coordination between federal and state interests in
the coastal zone.

Under the CZMA, other federal statutes and programs are sald not to be af-
fected by the CZM program. This "non-derogation” clause is often found in
federa! statutes. It usually insures that other federal laws are not in-
tended to be superceded. Courts interpreting the phrase may find that it
neutralizes or diminishes the effect of the federal consistency provisions.

1f the "escape hatches" are interpreted broadly by the courts, this could
weaken the federal consistency provisions. The requirement that federal
agency activities be consistent "to the maximum extent practicable" could
be construed as discretionary language allowing federal agencies broad
leeway in deciding how and when to be consistent. Courts have in fhe past
been reluctant fto release federal agency responsibility to state control
unless congressiona! language is clear and unambiguous. Further, The
Secretary can override a state determination that a proposed action is in-
consisfent with its program. The Secretary's use of this independent re-
view duthority could decrease, considerably, the potency of the consistency
provisions, Finally, federal lands are excluded from the state's defini-
tion of the coastal zone. Thus, states have no direct leverage over those
federal activities on federal lands unless they can be shown to directly -
affect the state's coastal zone. |f federal lands activities directly
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TABLE 1. Federal consistency matrix diagram.

CZMA Section

307(e)Y) & (2)
{Subpart C)

307c)3XA)
{Subpart D}

307(c)(3)B)
(Subpart €)

30%(d)
(Gubpart )

Federal action

Coasstal zone
impact

Responsibility to
notify state agency

Notification
procedure

Consistency
requirement

Consistency
determination

Fedsral agency
responsibility
following a
disagreement

Administrative
canflict resolution

Associste
Administrator
reporting of
inconsistent
federal actions

Direct federal
activities including
development projects

"Directly affecting
the coastal zone"

Federal agency
proposing the action

Alternatives chosen by
federal agency (subject
to NOAA regulatlons)

Consistent to the
maximum extent
practicsble with
CZM Program

Made by federal agency
(review by state agency)

Federal agency not
required to disapprove
action following state
disagreement (unless
judicially impelled to
do s0)

Voluntary mediation by
the Secretary

(Subpart G)

(Subpart I)

Faderally licensed and
permitted activities

"Affecting land or
water uses in the

coastsgl zone"l

Applicant for federal
license or permit

Consistency certification
or equivalent procedure
set forth in CZM Program

Consistent with the
CZM Program

Made by state agency

Federal agency may not
approve license or permit
following state agency
ubjection

Appeal to the Secretary
by applicant or
independent Secretarial

review

{Subpart H)

(Subpart T)

Federally licensed and
permitted activitiea
described in detail in
OCS5 plans

"Affecting any land use
or weter use in the
coastal mne"l

Person submitting
QCS Plan

Consistency certification

Consistent with the
CZM Program

Made by state aéency

Federal agency may not
approve federal licenses
or permits described in
detail in the OCS Plan
following state agency
objection

Appeal to the Secretary
by person or independent

Secretarial review®

(Subpart H)

(Subpart 1)

Federal assistance
to state and local
governments

"Affeciing‘the

coastal zune"l

A-95 Clearinghouse
receiving state or
Iocal government
application for
federal sssistance

OMB Circular A-95
notification
procedurs

Consistent with the
CZM Program

Made by state agency

Federal agency may
not grant assistance
following state
ohjection

Appeal to the
Secretary by
applicant agency or
independent

Secretary review2

(Subpart H)

(Subpart Iy -

Source: Federal Register, Volume 42, No. 167, pages 43588-89, August 29, 1977

lThese terms all have the same meaning.

ZVo]untary mediation by the Secretary is also available in certain cases.
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affect the state's coastal zone, they must be consistent under the consist-
ency provisions. The breadth with which the exclusion is interpreted
could affect the degree of state control over federal actions.

Beyond the specific provisions of the CZMA which will require court inter-
oretation before federal-state power relations are settled, there is a
broader issue to be considered, State coastal menagement programs which
have been approved contain broad policies and decision-criteria;. they
contain few, if any, specific land and water use plans. The coastal man-
agement programs tell us how decisions are to be made; they do not identify
- land and wafer uses ahead of time. Thus, although federal agencies par-
ticipate in coastal management program development, they cannot foresee
precisely with what they must be consistent once a program is approved.
Thig problem will plague federal-state relations questions until coastal
programs become more specific. Unti! that fime, courts may well.be in
sympathy with the federal agency argument that consistency should not be
interpreted stringentiy against federal agencies until they can reasonably
foresee the kinds of land and water uses state and local governments
intend to allow or disallow in their coastal zone.

Finally, the pessimist will point to two court decisions which suggest a
narrow inferprefation of federal consistency. First, in California v, EPA
the U.S. Supreme Court ruled that federal agencies need not get state
water poliution control permits because the language of the federal Water
Poftution Controt Act alledgedly requiring them to do so was not "clear
and unambiguous" as the Court required. Some argue that the language in
the Water Pollution Control Act is clearer than the federal consistency
provisions of the CZMA, suggesting that Courts may view the consistency
provisions narrowly.

Second, in Ray v. ARCO, a three-judge panel in Seattle characterized the
CZMA as mandating "cooperative federalism" only. Washington's approved
coastal management program allegedly included the state's oil tfanker law,
The Coast Guard and ARCO argued that the state's tanker law conflicted

with the federal Port and Waterway Safety Act. The Court found that the
state's law was preempted by the federal law and that the federal consist-
ency provisions of the CZMA could not change that. They viewed the CZMA

as calling for better cooperation between federal and state agencies., That
case has been heard by the U.S. Supreme Court and a decision should be
reached in 1978.

What is the Optimist's View of Federal Consistency?

ft could be argued by the optimist that the consistency provisions of the
federal CIMA are a powerful tool fo insure federal actions conform fo stafe
land and water use plans and decisions. Arguments for consistency inter-
pretations favoring state and local governments would stress, most likely,
four major points.
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First, the CZMA contains many provisions which Congress would not have in-
cluded in the Act if consistency were not, meant to change federal-state
relations. Federal lands are excluded from the coastal zone because the
activities which directly affect the state's coastal zone must be consist-
ent with the state's program even if they occur on the excluded federal
land, Further;, the Act establishes a mechanism for mediation of federal-
state differences and for secretarial review of certain consistency deci-
sions by the Secretary of Inferior regarding leasing, developing and
operating on The opter confinental shelf for ol! and gas resources, One
could argue that these provisions of the CZIMA are in the Act to buffer the
blunt effect of the consistency provisions. Thus, Congress intended
consistency to be a powerful state lever over federal actions affecting
the coastal zone,

Second, the legislative history of the CZMA shows that Congress intended
consistency to be interpreted in favor of the states. In both fthe Senate
and House of Representatives reporfs on the bill, the consistency provi-
sions are viewed as mandating federal compliance with state programs. The
escape clause "to the maximum extent practicable” s not mentioned at all
in the Senate report, and in the House report it is clear that the "leeway"
provided by that clause is meant to apply to problems of a practical nature
that make it impossible for a federal agency to adhere to the state's
program, such as an unforeseen circumstance that occurs after a program

Is approved,

Third, federal agencies have taken the consistency provisions very seri-
ously. At most stages in the development of coastal management programs,
federal agencies, led by the Navy and Coast Guard, have fought for the
narrowest possible interpretation of the CZMA. When The federal. lands
“exclusion question arose, the Department of Defense led the battle to have
the U.5. Attorney General inferpret the clause. The result was an opinion
favoring the exclusion of federally owned or feased lands from the defini-
tion of the coastal zome. In the proposed consistency reg-
ulations published in the Federal Register on August 29, 1977, federal
agencies won a number of interpretations fo the Act lessening the impact
on them. When the Washington, Oregon, and California coastal management
programs were reviewed prior fo approval, many objections of federal
agencies had- to be answered before the federal Office of Coastal Zone
Management wou!d approve The pregram. This close scrutiny is motivated,
in part, by fear that the consistency provisions could be interpreted to
affect adversely federal agency decisions in the future.

Fourth, the real test of the federal consistency provisions will come in
the courts. All participants in coastal management program activities in
the country are anxiously awaiting some definitive rulings. Unfortunately
courts have addressed the CZMA act only in a few instances, and the
results are inconclusive  at this ftime. [n addition to the Ray v. ARCO
case discussed above, four other cases are worth mentioning.
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In Suffolk v. Secretary of the inferlor, a case challenging lease sale No.
40 off the coast of the mid-Atiantic states, the U.S. District Court inval-
idated the sale because of a defective EIS. The court found that a NEPA
review requires close attention o a coastal management plan as it is
developing, so that local planning for offshore-related pipelines and other
shore-based facilities could be considered.in the E|S, The circuit court
reversed the decision and validated the sale. They noted that the coastal
management programs are still developing and it is foo early to determine
the wishes of state and local government on pipeline route selection, Fur-
ther, the court cited the federal consistency provisions and noted that
eventually any pipeline route will have to conform to state desires.

In two Washington state cases, CAOP v. Washington and Pearson v. Corps of
Engineers, environmental inferests have sued government officials forcing
strict adherence Yo federal consistency procedures. The Washington Coastal
Management program contains a policy statement that any oil fransshipment
facility located in the state be sited at, or west of, Port Angeles. The
law suit asks for a negative consistency defermination by the state and

and the Corps of Engineers because an application o the Corps 1§ in ap-
parent conflict with the program, An additional suit alleges that the oil
port policy is not a valid part of the CZIM program. One opinion by a state
Judge in a recent phase of this litigation suggests that the procedures
outlined in the CZMA must be strictly followed, and the state must make a
consistency determination on fthe oil port application. All three cases
may be joined and heard in federal court In the near future, since the
jssues in sach are very much related, (Recent new federal legislation
banning oi! transshipment in Puget Sound may have made moot some of the
issues In this litigation.)

The Western Dil and Gas Association (WOGA) recently got a temporary re-
straining order against the federal Office of CZM 1o prevent them from
approving the California Coastal Management program. Although the con-
sistency provisions of the CZMA are not at issue in The case, the reason
for the tawsuit is the fear that The state will use the consistency pro-
visions to stall federal agency decisions related to outer continental
shelf energy development. WOGA argues the state did not adequately con-
sider natlonal inferests in the energy development portions of the program
and that the state will use {ts influence under the consistency provisions
to stop 0CS ofl and gas production,

Finally, the City of San Francisco has sued the U.S. Department of the Navy
and others regarding the terms and conditions of a lease of Navy property
for shipyard purposes. One of the allegations in the lawsuit is That the
effect of the lease terms is fo deny the use of the property for deepwater
port development, and that such a denfal is confrary to the approved coast-
al management program for the San Francisco Bay area. The city claims the
federal consistency provisions of the CZMA require +he Navy to provide in
Its lease arrangements for those uses that conform to the approved coastal
mahagement program.
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The cases discussed above do not allow any conclusions to be drawn about
‘the consistency provisions. Most have not been resofved. It is evident,
however, that there will be court decisions in the near future that may
determine if the pessimistic or optimistic view of consistency will prevaif.

Can Federal Consistency Force Cooperative Federal-State Planning?

This presentation has asked the questions lawyers love to ask. What is the
"law" of federal consistency? How might courts interpret the law in the
future? Are power relationships among federal and state agencies changed
because of federal consistency?

The better question is: What interpretation of federal consistency will
result in cooperative federal-state planning so that federal and state
interests are considered in sach plan or decision, and reliance on power
advantages is minimized?

We suggest that two of the consistency provisions, Sections 307(c)(1) and
(2), be interpreted to require federal agencies to incorporate state coast-
al management program objectives, policies and standards into federal plan-
ning and decision-making at the earliest practicable time. This interpre-
tation of consistency would be "action-forcing" because steps would have
to be taken, which a court could review, to include state and local con-
siderations in the federal plans. The requirement that federal actions be
consistent "to the maximum extent practicable” would transiate into a duty
on the part of federal agencies to give state and local requirements more
than token consideration. Federal acency planning would have to include
the state's "management program," which the CZMA defines as the objectives,
policies and standards which guide public and private uses of land and
water in the coastal zone. :

What would this interpretation mean inactual practice? First, it would
require federal activities and development projects to be planned in ac-
cordance with the substantive elements of a state's coastal management
program. A federal agency which fails to do this could be enjoined from
further action by a Court. Second, it would mean that state and local
governments provide planning information to federal agencies. Federal
agencies would then interpret the management program as it relates to
federal praojects or activities. States could ensure, through court action
if necessary, that federal activities are planned in accordance with state
.program objectives, policies and standards, but could not automatically
require particular federal action.

If this interpretation of two of the federal consistency provisions is
accepted, it will achieve two ends. Early federal-state joint planning
will result because as we learned in the early years of the implementation
of NEPA, internal procedures of federal agencies will be changed to avoid
delay in .the implementation of the agency program. Also, the interprefa-
tion places a positive duty on federal agencies and does not require a
ruling that federal agencies must adhere to state wishes. |[f the latter
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interpretation were demanded, it would result most likely in an emasculation
of the federal consistency provisions because courts are reluctant to give

states power to override federal agencies unless Congress clearly intended

that to be the case.

127



THE COASTAL ENERGY IMPACT PROGRAM

Mike Hambrock

CEIP Coordinator

Washington State Department of Ecology
Olympia, Washington 98504

I appreciate the invitation to provide you with a brief overview of the
newly established Coastal Energy Impact Program, commonly known as the
CEIP, As some of you who are familiar with the program appreciate, the
CEIP is simple in concept, but somewhat complex in structure. What I
would Tike to attempt in the 15 minutes allotted me is describe the
program, conceptually and structually, as well as give you some idea of
the status of the program in Washington at this time,

The CEIP is primarily a grant assistance program. The program was estab-
Tished in 1976 when Congress officially recognized that expanding energy
supplies to meet increasing domestic and industrial needs will place new
demands on the land and water along our nation's shores; that these unique
areas are also highly regarded for environmental, recreational, and eco-
nomic values; and that the competition for the use of coastal resources

is increasing. Congress further recognized that:

¢ Accelerated development of Outer Continental Shelf (0CS) oil
and gas would require a variety of onshore support facilities;

o  Sixty percent of United States refining capacity is already
Tocated in coastal areas; )

o  Much of the anticipated growth in electric-generating capacity
will be installed in coastal locations to serve people (more
than 50 percent of the United States population Tives in
coastal counties) and industry (40 percent of the United
States industrial complexes are in estuarine areas).

To meet these expanding energy-related needs in harmony with the objec-
tives of emerging state coastal resource management programs, Congress,
in 1976, amended the Coastal Zone Management Act to create the Coastal
Energy Impact Program. The 1976 amendments were, in part, a response to
the call for increasing our nation's energy self-sufficiency. The for-
eign oil embargo, coupled with increasing domestic energy needs, pointed
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¢learly to the need for further development of national energy resources.
At the same time, it was recognized that this development must occur in

an orderly and environmentally sound manner, particularly in coastal areas,
which would be impacted by increased development of OCS oil and gas devel-
ment and by expansion of other coastal-dependent energy facilities. The
Office of Coastal Zone Management administers the program at the federal
jevel. On March 10, 1977, Governor Ray designated the Department of
Ecology (DOE) as the lead state agency for the administration of the CEIP.

Although the CEIP probably won't be significant in terms of influencing
the energy facility decision-making process, it should ease the burden
of energy facility impacts once a siting decision is actually made, Tt
is, in part, for this reason that the program is especially aimed at the
local level, It is probably at this level that the impacts of energy
facility development will be felt most directly.

0f particular concern is the timely provision of public services and
facilities. For example, a local tax base may not be sufficient ini-
tially to support what often can be a substantial public investment

for necessary facilities such as added classrooms, more police and fire
protection, water and sewer lines, or improved roads required to accom-
modate new residents adequately.

The CEIP is designed especially to help Tocal government contend with the
rapid growth associated with energy development. It is the philosophy
of DOE in administering the program that the majority of CEIP assistance
available to the state be passed through to local goverment. Futhermore,
CEIP assistance will only be granted when the proposed use of the assis-
tance is consistent with the Washington Coastal Zone Management Program.

Structurally, the CEIP is set up to provide four basic kinds of assis-
tance to states and local units of government: 1) Planning Grants,

2) Credit Assistance, 3) Repayment Assistance, and 4) Environmental
Grants.

1. Planning Grants are available to help prepare for the consequences
of new or expanded energy facilities in the coastal zone. For
example, grants could be used to revise local plans to consider the
population.influx from an energy facility or devise strategies for
recovering compensation from the developer of an energy facility
for adverse environmental or social impacts; help collect fiscal
data to aid in projecting required public facilities and services
such as roads, schools, or waste treatment plants. Grants are also
available to help identify ways of protecting sensitive environ-
mental areas such as spawning or critical habitat areas affected by
the construction of an oil transfer facility, platform fabrication
yard, power plant, or other type of energy facility.

2. Credit Assistance is available to the community in the form of
direct Toans or bond guarantees. For example, a community may
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determine that a new school will have to be built because of an
influx of new families associated with a new coastal energy facil-
jty. Although the community tax base will eventually be expanded,
there will be a time lag between the time the new school is needed
and the time the facility and new residents are actually contribut-
ing to local revenues. The CEIP could provide financial backing
for the community as it seeks to acquire funds through borrowing¢so
that required public facilities and services can be provided when
needed. Other types of public facilities which could be financed
include new sewage treatment systems, air and water quality monitor-
ing equipment, or water supply systems. Credit assistance could
also be used to purchase land to replace valuable environmental
resources lost because of coastal energy activity.

3. Repayment Assistance is also available to a community that cannot
meet its CEIP credit obligations because revenues from coastal
energy activity fail to materialize as expected. This amounts to a
guarantee that a community receiving CEIP assistance will not
sustain a net fiscal loss from coastal energy activity. For exam-
ple, suppose a community has expanded its sewage treatment plant
and put in place new water and sewer 1lines to accommodate an expec-
ted facility; however, conditions change so that a decision is made
to close the energy facility. Thus, the expected increase in tax
revenue which has been counted on to cover the loan or bond obliga-
tion which financed the public facility will not be forthcoming.

In such a case, the obligation can be covered by funds from the
CEIP. The circumstances under which this can happen are:

a. = If the community has taken a direct loan from the CEIP, or has
utilized a CEIP guarantee; and

b. There is a change in scope of the energy activity such that
sufficient revenues do not materialize as projected.

Repayment assistance can consist of modification of credit terms,
refinancing, a supplemental loan, or a repayment grant.

4. Environmental Grants are available to help prevent, reduce, or
repair damage to or loss of valuable environmental or recreational
respurces. If, for example, the siting of an energy facility in
the past resulted in the loss or damage to a public beach, a com-
munity could use CEIP environmental grants to purchase access rights
to a similar beach area or devise and enforce legal conditions
imposed by the permit for an energy activity, Environmental grants
are only available when it is impossible to recover these costs
from the developer of the energy facility.

Some basic definitions are important in understanding just how the CEIP
will work and what kinds of assistance are available for what purposes.
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First, the CEIP is applicable only to impacts felt within the state's
designated coastal zone. This would include impacts from energy develop-
ment within the coastal zone as well as impacts inside the coastal zone
from energy development outside the coastal zone. For example, an
electric generating plant may be Jocated outside the coastal zone but
cause population influxes or create environmental impacts within the
coastal zone. Planning monies could be used to address the impacts of
the facility on the coastal zone, even though the facility itself is
outside the coastal zone.

Secondly, the act differentiates between energy facility and coastal
energy activity for the purposes of allowable uses of the assistance.
For example, pianning grants can be used to study or plan for the con-
sequences of energy facilities. This is the broader of the two terms
and includes electric power plants (including nuclear), petroleun refin-
eries, oil and gas storage tanks, ports and docks necessary for transfer
of petroleum, and so forth, as well as manufacturing facilities for
energy-related equipment. Remember here that only planning money can be
used for the broader category of energy facilities.

Credit assistance (loans and bond guarantees) and environmental grants
can gg%x_be used to address the impacts from coastal energy activity.
Coastal energy activities are a subset of the broader category - energy
facilities. To be a coastal energy activity, the proposal must meet
narrower criteria such as dependency on coastal waters or proximity of
oil or natural gas fields that necessitate facility siting, construction,
or expansion or operation in a state's coastal zone, Coastal energy
activities are limited by legislation to; 0CS-related energy activity,
LNG-related energy activity, and energy activity related to the coastal
transportation or storage of coal, oil, or gas.

Okay, with the program thus defined, I would now like to move on to how
it is being handled in Washington State.

Washington was allotted a little over $175,000 in planning grants for
this year (the planning money from this year is available until Septem-
ber 30, 1978). We are also eligible to apply for about $79,000 in
environmental grants, and have nearly $6 million available in credit for
loans and bond guarantees to help finance public facilities and services
required as a direct result of coastal energy activity.

Up to this point, most of the interest in the CEIP on the part of local
government has been in the planning grants. Because of this interest,
most of the CEIP activities within the DOE have been centered on the
planning grants portion of the program. Before planning money can be
applied for and subsequently passed through to local government, the
Federal Office of Coastal Zone Management (0CZM) required that an interim
process for allocating CEIP planning moneys among local units of govern-
ment be established. Most of our efforts over the last several months
have centered on the development of this interim process.
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In developing this allocation process, the DOE worked closely with the
State Energy Office, the Association of Washington Cities, Washington
State Association of Counties, and local units of government. Numerous
local contacts were made, information was provided in the CZM newsletter,
several direct mailings were made to all CZM jurisdictions, and a work-
shop for elected officials was held at Port Townsend on June 9-10.

The allocation process was finalized after considering all of the comments
received during this review phase. The interim process which was finally
agreed upon, consists of a simple formula which considers sgcial -and
environmental factors associated with the energy facilities which are in
various stages of development in Washington's Coastal Zone. Each facility
‘was rated according to the best available information and assigned a
relative proportion of the available planning funds. To simplify the
allocation process, the amounts for each facility were grouped into

three categories and made available to Tocal government for application.

The three categories and amounts assigned to each are: 0il-related
studies, $83,600; 0CS Support studies, $31,700; and Electric Generation
studies, $42,400. Interested local governments were asked to submit
CEIP planning applications to the DOE by August 30, As part of the
allocation process, a CEIP Advisory Committee was established to assist
the DOE in reviewing the Tocal CEIP applications, making allocation
decisions, and setting up the permanent allocation process which must be
developed prior to applying for CEIP funds next year. The committee is
comprised of representatives from four counties, three cities, the
Association of Cities, the Association of Counties, the State Energy
Office, and the Office of Community Development,

The department received four applications from two eligible local units
of government for utilization of the 0CS Support funds and Electric
Generation funds. The applications were submitted by the Skagit Regional
Planning Council and the Grays Harbor Regional Planning Commission.
Review committee comments on the application are due today. We expect
to submit the grant application to OCZM next week and receive approval
by November 1,

As I mentioned before, primary interest so far has been in the planning
grants. However, we will be working with the CEIP Advisory Committee
over the next several months in not only developing recommended permanent
allocation procedures for the planning grants, but for the credit assis-
tance and environmental grant portions of the CEIP as well. The commit-
tee will undoubtedly suggest several alternative allocation approaches.
The DOE will then circulate these widely prior to finalization.

Hopefully, as the CEIP develops in Washington State, we can continue to
minimize the red tape in meeting federal requirements and get the dollars
to where they are needed the most in the shortest possible time.
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PUBLIC RIGHTS TO PRIVATE BEACHES, LAKES, AND STREAMS IN WASHINGTON

Ralph W, Johnson
Professor

Schao! of Law

University of Washington
Seattle, Washington 98195

Introduction

Can a private landowner stop the public from using his tideland for walk-
ing and digging clams? Can a private landowner fence off his porticn of
the bed of a lake and keep hunters and fishermen from boating over that
area? Can steelheaders be stopped from fishing from privately owned
gravel bars on the streams in this state? Can a lakebed owmer who has a
Shoreline Management Act permit and whose land is zoned for apartment
construction actually build an over-water apartment on a non-navigable
lake in this state?

The answer to each of the above questions is probably "no." However the
development of case and statutory law in Washington on these issues has
moved so rapidly in the past ten years that the scope and implications of
the new rules are not widely understood. The purpose of this article is
to set out briefly these new rules and explore their more'significant
ramifications,

What Waters Are Navigable?

Historically the law has distinguished between "navigable and '"non-navi-
gable" waters. Although a present-day legal analyst might wish otherwise,
this distinction is still vital to an understanding of this field of law,

Navigability has different meanings for different purposes. For example,
the federal government has broad legislative powers over "navigable"
waters of the United States under the "Commerce Clause' of the federal
constitution by which the national government is empowered to regulate
interstate and foreign commerce. The USSC has broadened this definition
over the past forty years to include those waters which are commercially
useful in their natural state, or which can be made sc by mammade improve-
ments. Upon reflection the reader will see that this definition is ex-
tremely broad, so broad indeed that one wag has said that navigability is
determined by whether the water is deep enough to float a supreme court
opinion!
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But the definition we are concerned with here is more limited, and is
used to determine whether the title to the beds of waters passed to the
state at statehood. Let me explain why this test is important to our
discussion,

The original 13 colonies claimed title to the beds of all navigable waters
within their borders at the time they entered the Union, Under the
constitutional doctrine of "equality of states", each new state entering
the Union automatically acquired the title to the same type of land with-
in their borders from the federal government at the instant of statehood.
The test of navigability for this purpose is whether the waters were com-
mercially usable either intrastate or interstate at the date of statehood
and does not include waters that can only be made navigable with man-made
improvements.,

Prior to the 1950s the courts in Washington as well as most other states
held that one who owned the bed of a non-navigable lake or stream also
owned the surface and had the exclusive right to use the surface over his
bed. In Washington this rule is illustrated by the 1900 stream case of
Griffith v. tblman 23 Wash, 347, Following the Second World War the
public Interest in recreational use of these waters caused the courts to
evolve a different doctrine, holding that all riparians on non-navigable
bodies of water shared a common right of use of the entire surface. The
bed owner could only claim exclusive right to the bed, not the surface.
These post-war decisions brought the rule for non-navigable waters where
the courts have traditionally held there is a public right of use for
commerce, navigation and recreation. Two important distinctions exist in
Washington however. First, on non-navigable waters the right of commen
use is limited to riparians and their licensees (those who use the water
with a riparian's permission), and is not available automatically to the
public unless a city, county or the state opens an access road to allow
the public to get onto the lake, Second, a bed owner camnot fill or
build over his portion of the bed for a non-water—dependent use even if
the area is zoned for such'a use and a Shoreline Management Act permit
issued. These distinctions will be explored more fully below.

All of the saltwater bays and estuaries in Washington are navigable, as
well as the larger rivers such as the Snohomish, Lower Skagit, and the

© entire Columbia, and the larger lakes such as Lake Washington, lLake Union,
Lake Whatcom, Lake Sammamish, and Lake Chelan. Smaller lakes, ranging in
size up to three or four hundred acres, depending on location, are gener-
ally non-navigable,

On navigable waters the state's original ownership went to the ordinary
high tide line for salt water, and to mean high water on fresh water lakes
and streams.

In many cases title to the beds of navigable waters, although initially

- vested in the state, was subsequently conveyed into private ownership.
On Puget Sound something over 50% of the tidelands were sold by the state
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to private ovners prior to 1974 when the legislature banned further sales
(RCW 97.01.470). Transfer of title to the bed to private ownership does
not change the classification of the water from navigable to non-navi-

gable,
Public Rights To Use Navigable Waters

The public has the right to boat, swim, fish and otherwise use the surface
of all navigable waters of the state, whether or not the beds are public-
ly or privately owned, Thus the private owner of a tideflat camnot law-
fully fence off his land and thus prohibit boating, hunting, fishing,
waterskiing or swimming.

Under the Lake Chelan decision (Wilbour v. Gallagher, 77 Wn.2d 737 (1-69)),
navigable waters cannot be filled, or built over, umless a specific permit
of such activity has been issued (now under the Shoreline Management Act)
by the local city or county govermment, and approval has been given by the
U.S. Army Corps of Engineers (Section 404 of the Federal Water Pollution
Control Act Amendments of 1972, 33 U.S.C. 1344; and Sction 10, Rivers

and Harhors Act, 1899, 33 U.S.C. 403.

The Public Trust Doctrine

The Washington courts have never relied on the public trust doctrine to
protect the public interest in navigable waters. However this doctrine

~ has played a vital role in California, Wisconsin, Michigan, Illinois, and
Massachusetts.

The leading case in the area is I1l. Central Ry. Co. v. Ill., 146 US 387
(1892), where the legislature of Illinois conveyed the bed of Lake Michi-
gan in front of Chicago to the Illinois Central Ry. and four years later
repealed the conveyance. The I11. Central Ry. Co. went to the U.S. Su-
preme Court arguing that the state legislature could not do this, at
least not without paying full compensation to the Railway for the land.
The USSC held that these lands, being the bed of a navigable waterway in
front of a major city, were burdened by a public trust so that the first
conveyance to the railway was revocable, and the "rescission” was valid
without payment of compensation. The California courts have used this
doctrine to nullify or prohibit sales of the beds of navigable waters to/
private ownership, and to interpret such conveyances as transferring a
"bare" legal title with-virtually no rights of use. Other states have
relied on the doctrine for similar purposes. :

The Washington courts have never relied on the public trust doctrine. In-
stead this state seems to have relied on the harbor line system es-
tablished in the Constitut. :n to protect the public interest in navigable
waters.

Article XV of the Washington Constitution provides for the creation of a
Harbor Line Commission which is responsible for establishing inner and
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outer harbor lines in frent of and for one mile on either side of the

city limits of coastal cities. The inner harbor line is usually on the
surveyed meander line (about hightide line) if the tidelands are state
owned, and along the lowtide line if the tidelands are privately owned.

Until recently the area shoreward of the Imner Harbor Line could be sold
by the state into private ownership and was legally treated about the
same as land, so it could be filled and built on the same as any other
land. Now under the Shoreline Management Act the area shoreward of the
Inner Harbor Line is sometimes zoned for water-related uses only, The
area between the inner and outer harbor lines can only be leased by the
state, for up to thirty years, and can only be used for docks, wharves,
streets and other conveniences of navigation and commerce (although in
some cases such as Seattle's Harbor Island this limitation is construed
pretty flexibly). The area outside the outer harbor line can never be
sold or leased to private ownership and must be forever held for public
use for commerce and navigation. Harbor lines have been drawn for most
but not all of the cities along the coast.

The Lake Chelan decision (Wilbour v, Gallagher, 77 w? 306 (1969) provided
further protection to the public interest in the use of navigable waters
by holding essentially that navigable waters could not be filled, even
where the bed was privately owned, without a showing that some public
agency had zoned the area for such a fill and a permit authorizing the

fill issued. The reason was that a £ill would interfere with the pubhc s
right of navigation on these waters.

It was partly in response to the Lake Chelan decision that the SMA was
enacted establishing a zoning and permit program for managing all of the
navigable waters of the state.

Protection of the public interest ih navigable waters through the harbor
line system and more recently through the Lake Chelan doctrine and the
SMA have meant that the public trust doctrine is relatively less im-

. portant in this state.

Navigation Servitude

Under a doctrine called "navigation servitude' any docks, wharves,
railroad tracks, oyster beds, or other structures located in navigable
waters, whether on publicly or privately owned beds, can be removed with-
out compensation, by the appropriate state or federal agency if the
structure impairs navigation. This doctrine applies no matter how long
the structure or activity has been in place, unless it was installed un-
der specific state and federal pemits. No "prescriptive" rights are
ever acquired against the state or federal government. Any of the
hundreds or possibly thousands of docks, wharves, fills, oyster beds,
etc,, that have been placed in Puget Sound, Lake Washington, Lake Sam-
mamish or other navigable waters over the past hundred years could be
removed without compensation under this doctrine if necessary to improve
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navigation or to complete a federal or state project.
The Coast Guard, or in lieu thereof the local or state government, also

has authority to issue regulations governing the operation of boats on
navigable waters.

Public Rights To Use Tidelands Along The Ocean

Most of the tidelands along the ocean (as distinguished from the Straits
of Juan de Fuca, and Puget Sound), are owned by the state and for that
reason are available for public use. As to privately owned tidelands the
Attorney General opined in 1970 (AGO 1970 No. 27) that the public has a
right to use these lands on the basis of the Washington Constitution
(Art. xvii) and the Seashore Conservation Act (RCW 43,51.650).

Public Rights To Use Dry Sands Areas - The Doctrine of Custom

The dry sands area above ordinary high tide along the ocean beaches,
whether publicly or privately cwned are available for public use for re-
creation under a 1970 Attorney. General's opinion (AGO 1970, No. 27)
except for areas within the Quinault Indian Reservation, This public
right results from the legal doctrine of "custom' which was first applied
along the Oregon Coast by the Oregon Supreme Court in Hay v. Thornton 462
p- 2d 671 (1969). In this case the court said there were seven elements
for establishing custom, (1) the area must have been used by the public
so long that the memory of man rumneth not to the contrary, -(2) the use
mist have continued without interruption, (3) it must have been peaceable,
and acquiesced in, (4) it must be reasonable, (5) it must be certain and
definable, (6) though established by consent it must be compulsory in its
operation, (7) it must be consistent with other customs and laws.

The Custom Doctrine has not been applied to any areas along the Straits of
Juan de Fuca, Hood Canal, or Puget Sound, although it is conceivable that
a court could find the elements necessary to establish custom at least for
some parts of these waters.,

The Doctrine of Prescription |

On those beaches where the public has walked, moored boats, and picnicked
for more than ten years a court might find that a legal right to such use
exists, not from the doctrine of custom, but from the more limited
doctrine of prescription. The custom doctrine applied to all the dry
sands areas along the ocean so there was no need to prove public use of
each particular tract. The prescription doctrine, on the other hand, re-
quires proof that the particular land (e.g., the tideland owned by John
Doe), was used by the public for the required period of time. Cbvious
candidates for such a prescription ruling would be some of the privately
awned but publicly used beaches around Bainbridge Island, in front of the
Village of Indianola on the Kitsap Peninsula, and on the beaches near
Seattle, ‘
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The prescription doctrine might also apply to the digging of clams on
tidelands if it has been done for more than the required ten years. Thus
the ptivate owner could not fence off the area, or stop members of the
public from walking on the tideland, clam digging or picnicking.

Although the Washington Supreme Court has said that prescriptive rights
are "not favored' in the law, these rights can nonetheless be established
if the requisite elements are proven. The Washington court defined the
essential elements in Rodruck v, Sand Point Maintepance Comm, 48 w. 2d
565 (1956), saying that the claimant of such right must prove his use was
open, notorious, continuous, uninterrupted, over a defined area, adverse
to the owner of the land, and with the actual or constructive knowledge
of the landowner at a time when he was able to (but didn't) assert and
enforce his rights.

The Doctrine of Dedication

Still a third doctrine that might be asserted by members of the public to
establish a lepal right to use coastal lands is dedication. In Gion v.
Santa Cruz 465 p. 2d 50 (1970) the California Supreme Court held that a
private landowner on the coast had impliedly "dedicated" his land to
public use by allowing the public to use and improve the land for more
than 60 years. The opinion further suggested that such public use for a
period as short as six or eight years might give rise to implied dedica-
tion, The Washington courts have not gone so far (see City of Spokane v.
Catholic Bishop of Spokane, 33 w. 2d 496 (1949}, and have shown distinctly
Tess enthusiasm for this doctrine. However the theory of implied dedica-
tion is also recognized in this state,

The doctrines of custom, prescription, and dedication might also be as-
serted for another important shoreline area, that is to the privately
owned beds of navigable and non-navigable streams. As indicated earlier,
although the beds of navigable waters were originally owned by the state
some of these lands have subsequently been conveyed into private ownership.
The beds of non-navigable streams are generally owned by the riparians on
either side. On many navigable and non-navigable streams ‘in Washingtom,
fishermen have from time irmemorial used exposed sand and gravel bars for
trout and steelhead fishing. It is quite possible that a court would find
that such use has ripened into a legal right through the doctrine of
custom--because of ancient, widely accepted public practice. Possibly a
court would apply this doctrine only to certain rivers or streams. Al-
ternatively a court might hold the public had acquired a "prescriptive" or
"Jedicated" Tight to use gravel bars along a particular river for fishing
sites. Certainly it seems likely that one of these theories would be de-
clared by the courts to protect this long-standing practice of the fishing
public in Washington.

Public Rights To Usc Non-navigable Waters

The state did not acquire title to the beds of non-navigable waters at

¢
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statehood. The title to these lands remained in the federal government.
As homesteaders acquired federal patents to riparian lands they auto-
matically acquired title to the beds in front of their land, out to the
center of the lake, or the thread of the stream. Thus except in national
parks and forests most of the beds of non- navigable waters are privately
owned.

In spite of this private ownership all the riparians on these bodies of
water have a common right of use of the entire surface in Washington under
the case of Snively v. Jaber 48 w.2d 815 (1956), Although the Snivel
case involved a Iﬁge there seems little doubt that the courts would apply
the same rule to the non-navigable streams of the State.

This common right of use extends to licensees of riparians as well, that
is to those who have a riparian's permission to use the water, including
paying or non-paying guests of riparians, patrons of resgrts, and members
of the public who enter the lake through state game department access
roads or public parks. The courts have held that the number of people
entering a lake from a resort or public access road can be limited if
there are too many for the size of the lake or their activities constitute
a nuisance (Bottom v. State 69 w, 2d 752 (1966)).

The riparian right of common use allows riparians and their licensees to
swim, boat, fish, and water ski, over the entire lake including the por-
tion overlying land owned by others. A bedowner cannot fence off his
portion of the bed or otherwise object to such use so long as it is reason-
able and does not constitute a nuisance. Water skiing, fishing and other
activities are, of course, subject to safety and conservation regulatlons
by the local and state governments,

The Right To Fill Or Build Over Non-navigable Lakes

The 1968 case of Bach v. Sarich 74 w.2d 575 held that a riparian owner on
Bitter Lake in the northern part of Seattle, who also owned the bed in
front of his land, could not build an apartment extending out into the
lake because such a structure was not "water-dependent' like a dock or
marina. An apartment could just as well be built on the upland.

This case added a new and important twist to the doctrine of riparian
rights law in this state. Formerly the rule had been that a riparian
owner could fill or build out into a lake so long as his structure was
"reasonable" in relation to other riparian uses. Under this earlier rule
a good many fills and buildings were installed on the non-navigable lakes
of the State. The Bach rule prohibits absolutely any £ill or building on
non-navigable lakes unjess they are water-dependent, thus effectively and
permanently zoning a11 non-navigable lakes for water-related uses only.

~ The implications of the Bach doctrine are significant. The comrmon right

of use of riparians and their licensees is essentially an easement over
the entire surface of a non-navigable lake. A bed owner camnot fill or
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build anything on his portion of the bed that would interfere with this
easement unless the structure is water-dependent, even though his land

is zoned for such use and a Shoreline Management Act permit is issued.

The only way a bed owner can legally make a non-water-dependent use of his
bed is to purchase the right to do so from all other riparians. Even a
city, county, or the state could not fill part of a non-navigable lake for
a street, parking lot, or any other non-water-dependent use without
purchasing or condemning the other riparians' easement over that portion
of the lake.

The Shoreline Management Act provides still another potential veto of any
overwater construction or filling, for lakes over 20 acres, either navi-
gable or non-navigable. Under this Act the lakebed can be zoned against
particular uses, and permits for those uses denied. In general, the SMA
relies on water dependency as one of the principal criteria for zoning and
issuance of permits for overwater construction,

Under the Federal Water Pollution Control Act Amendments of ]972, Section
404, the U.S. Army Corps of Engineers has authority to deny permits for
fills or buildings over most navigable and non-navigable waters of the
state. In practice the Corps generally defers to the state on such mat-
ters because of Washington's highly developed shoreline management pro-
gram, but in the final analysis the Corps can override the state program
if it wishes to do so.

The Right to Fill or Build Over Non-navigable Streams

The Washington courts have not yet said whether the rule of Bach v. Sarich
applies to non-navigable streams, as contrasted to lakes. The application
of the rule on streams might be different in view of the natural seasonal
fluctuation of these waters, and the natural changes in the banks induced
by erosion. Yet it seems plausible that a court would hold that any fill-
ing or building over a non-navigable stream must also be water-dependent.

Conclusion

The clear post-war trend of the law in Washington as elsewhere has been
toward recognition of a broader range of public rights in the beds, shores,
waters, and adjacent uplands of both navigable and non-navigable waters.

A panoply of court-created doctrines have combined with recent legislation
such as the Shoreline Management Act to support this trend. These
doctrines have wrought significant changes in the law in this field.

In sumary, Washington law now provides that the public has a right to use
the navigable waters of the state for commerce, recreation, and other pur-
poses and that no fills, structures or other impediments to such use can
be placed in those waters without the affirmative approval of the local,
state, and national govermments. Docks, wharves, fills and other
structures that have been placed in these waters over the past hundred
years, without explicit and affirmative authorization from the federal
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government can be removed without payment of compensation if necessary

to aid navigation. The public probably has a right to use all but

Indian reservation tidelands and dry sands areas on the ocean beaches

in Washington for recreational purposes even if these lands are privately
owned. The public probably has the legal right to continue using many of
the privately owned tidelands of the Straits of Juan de Puca, Hood Canal
and Puget Sound for walking, recreation, and even clam digging if such
use has been made historically. This public right probably also extends
to the privately owned beds, gravel and sand bars of the rivers of the
state traditionally used by steelheaders, trout fishermen, and hunters.
Riparians and their licensees on non-navigable lakes and streams have a
common right of use of the entire surface of the water, whether publicly
or privately owned, No one can fill or build a non-water-dependent
structure on these waters even with local, state and federal approval,
unless they purchase or condemn the right to do so from all other ripar-
lans,
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MASTER PROGRAM ENFORCEMENT

John £, Keegan

Deputy Prosecuting Attorney
Civil Division W558

King County Courthouse
Seattle, Washington 98104

The Washington State Shoreline Management Act provides an
extensive set of remedies to enforce master programs. The
Shoreline Management Act authorizes injunctive and other
forms of judicial relief:

The attorney general or the attorney
for the local government shall bring such
injunctive, declaratory, or other actions
as are necessary to insure that no uses
are made of the shorelines of the state
in conflict with the provisions and
programs of this chapter, and to
otherwise enforce the provisions
of this chapter.

RCW 90.58.210.

The Shoreline Management Act authorizes private and public
suits for damages resulting from violations:

Any person subject to the regulatory
program of this chapter who violates
any provision of this chapter or
permit issued pursuant thereto shall
be liable for all damage to public
or private property arising from
such violation, including the cost
of restoring the affected area to
its condition prior to violation.
The attorney general or local govern=-'
ment attorney shall bring suit for
damages under this section on behalf
of the state or local governments.
Private persons shall have the right
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to bring suit for damages under this
section on their own behalf and on the
behalf of all persons similarly situated.
If liability has been established for
the cost of restoring an area affected
by a violation the court shall make
provision to assure that restoration
will be accomplished within a reasonable
time at the expense of the violator.

In addition to such relief, including
money damages, the court in its discretion
may award attorney's fees and costs of
the suit to the prevailing party.

RCW 90.58.230,

The Shoreline Management Act also authorizes gross misde-
meanor penalties to be enforced by the local prosecuting
attorney:

In addition to incurring civil liability
* under RCW 90.58.210, any person found to
have willfully engaged in activities on
the shorelines of the state in violation
of the provisions of this chapter or any
of the master programs, rules, or regula-
tions adopted pursuant thereto shall be
guilty of a gross misdemeanor, and shall
be punished by a fine of not less than
twenty-five or more than one thousand
dollars or by imprisonment in the county
jail for not more than ninety days, or
by both such fine and imprisonment:
PROVIDED, That the fine for the third
and all subsequent violations in any
five-year period shall be not less
than five hundred nor more than ten
thousand dollars.

RCW 90.58.220,

In addition to the enforcement tools available in the Shore-
line Management Act itself, King County has added additional
enforcement procedures and penalties at the local level.
King County's procedures include authorization for stop work
orders similar to those issued under the Uniform Building
Code. Violations of the King County Master Program can also
be enforced by a ten dollar per day per vieolation civil '
penalty (the penalty is twenty dollars per day for the
second separate violation and thirty dollars per day for the
third separate violation within any five-year period). This
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is a useful tool for the routine-type violation. Finally,
King County has authorized a local administrative hearing
before the Zoning and Subdivision Examiner for appeals from
local enforcement orders. See King County Ordinance No.
2909 (1976); King County Code Title 23.

Violations fall into different categories, each requiring
its own type of response. Category 1 constitutes technical
violations where there is no possible hazard to personal
health, safety, or property, and no adverse environmental

impact. These violations (e.g. the fence which is 12" too high

or the setback which is 2' less than required} may not
warrant any formal enforcement action. Category 2 consists
of those violations which are material and warrant assessment
of a civil fine and stop work order. Category 3 consists of
violations which present immediate and serious hazards to
personal health or safety or irreparable harm to the environ-
ment. These violations warrant civil injunctive action,
request for damages to restore the affected area and other
corrective relief, These require judicial action usually.
Category 4 consists of those actions warranting criminal
action. These are frequently of the type described in
Category 3 where a violation is repeated or continued after
warning or notification to cease. In King County, we have
experienced shoreline violations in each of these categories.
We have succeeded in. obtaining Shoreline Hearings Board
and/or judicial orders to cease landfills (Kaeser), remove
landfills (Kane), remove a boat launch and heliport facility
(Dabroe), restore an illegal road and serve jail time
(Jacobson) . !

An effective shoreline enforcement program requires a trained
inspection force, a working relationship between the
inspectors and the local government attorneys, and the
resources and patience to carry out protracted litigation
if necessary.
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CURRENT STATUS OF THE WASHINGTON COASTAL ZONE
MANAGEMENT PROGRAM AMENDMENT

D. Rodney Mack

Washington State Department of Ecology
Shorelands Division

Olympia, Washington 98504

Summary

The State of Washington was the first state to receive federal approval of
its coastal zone program and is the first state to seek an amendment of its
approved program. While federal regulations have recently been published
which furnish some quidance, it is apparent that the amendment procedures
will continue to evolve as new issues arise. The process will also involve
an exceptionally high level of citizen awareness and involvement.

The formal process of amending the federally approved Washington Coastal
Zone Management Program was initiated on April 15, 1977. On that date the
director of the Department of Ecology, Wilbur G. Hallauer, indicated in a
letter to Robert Knecht of the Office of Coastal Zone Management the
intent of the state to amend the program and requested information regard-
ing the appropriate procedures to accomplish the amendment. In his re-
sponse of May 17, 1977, Mr. Knecht discussed the distinction between a
program amendment and a program refinement, the latter being a minor adjust-
ment of the program which can be processed and approved administratively.
Amendments, on the other hand, undergo the same review and approval pro-
cedure as was followed with the entire program, including public hearings,
review by federal agencies and compliance with the National Environmenta
Policy Act. ‘

In addition, Mr. Knecht specified that the state should submit the
following information:

1. a formal request for an amendment or refinement,
2. a description of the nature of the change,

3. Jjustification that the proposal complies with the procedures
specified in the appropriate federal regulations,
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4, evidence of public notice and degree and nature of public
interest, and

5, evidence of environmental impacts of the proposed change,

On July 20, 1977, Governor Ray submitted a letter to Secretary of
Commerce, Juanita Kreps, in which the Governor formally requested an
amendment of the program and described generally the nature of the
change. The Governor also indicated her desire to hold at least

two public hearings on the matter and mentioned that an environmental
analysis of the proposed change woyld be forwarded within a short
period of time,

Specifically, the proposed amendment involves the-deletion of a
palicy statement contained in the coastal zone program dealing with
the siting of a single, major crude petroleum transfer site in
Washington's coastal zone. The policy statement says, in part, that:

The State of Washington, as a matter of overriding policy,
positively supports the concept of a single, major crude
petroleum receiving and transfer facility at or west of Port
Angeles, This policy shall be the fundamental, underlying
principle for state actions on the North Puget Sound and
Straits ofl transportation issue and is specifically in-
corporated within the Washington State coastal zone manage-
ment program. State programs, and specifically state actions
in pursuit of the intent of federal consistency, shall be
directed to the accomplishment of this objective. Further,
it is the policy of the Washington coastal zone management
program to minimize adverse effects in the area, and to

seek mitigation of unavoidable adverse impacts.

The policy further specifies that:

The offloading facility and transportation system at Port
Angeles shall be designed to include provisions to supply
existing refineries in Whatcom and Skagit Counties. Unless
specific plans and firm commitments to connect to the Port
Angeles facility are included, individual expansions to
existing offloading facilities or proposals to deepen
channels to accommodate deeper draft vessels are considerad
inconsistent with the single terminal concept as incorporated
in the state coastal zone management program.

During the 1977 legislative session, the House and Senate passed SHB
743 which would have set in law language similar to that in the coastal
zone management program. The Governor vetoed that bill, for reasons
set forth in her veto message to the House and in her letter to Sec-
retary Kreps. In essence, she expressed concern that the requirements
are unduly restrictive, that neither the economic nor the environmental
consequences of the restrictions have been adequately analyzed and
that passage of Taw would have had the practical effect of granting
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an exclusive franchise to the corporation finally certified, More
fundamentally, she emphasized her firm belief that the Washington State
Energy Facility Site Evaluation Council (EFSEC) is the appropriate

forum for reviewing and evaluating applications for teminal facilities,

As stated in her Tetter to Secretary Kreps, "The net effect of eliminating
the subject policy is to keep all-options open and to allow a more thorough
examinatfon of costs and benefits associated with all feasible means of
landing crude oil in the state."

Procedurally, the Department of Ecology is treating the proposed program
change as an amendment (as opposed to a refinement) and is in the process
of complying with the requirements outiined by the Office of Coastal Zone
Management. To allow an opportunity for public review and comment,
hearings have been scheduled for the evenings of QOctober 4, 5 and 6 at
Bellingham, Seattle and Port Angeles, respectively. The hearings are

being conducted by the Washington State Ecological Comission, a group of
concerned private citizens representIng various interests whlch was es-
tablished by the department's organic act (Chapter 43.21A RCH) and charged
with providing advice and recommendations to the director of the department.
The Honorable Matthew W. Hil1, former Chief Justice of the Washington State
Supreme Court, will be the hearing officer,

In addition, a detailed analysis of the environmental ramifications of
the proposed policy deletion has been forwarded to Secretary Kreps. The
basic concept underlying the analysis is that the deletion of the palicy
which specifies and identifies a single terminal has the net effect of
opening all other options for handling incoming crude oil in the state,
It s assumed that the deletion of the policy per se has no direct
environmental impact since an alternative specific site is not being
proposed as an alternative policy, The analysis, therefore, places
primary emphasfs on reviewing the various siting alternatives which

have previously been identified, both within and outside of the state.

Sites within the state that have received the most attentwon and are
therefore the subject of analysis are:

1, Northern Tier type proposal at or near Port Angeles - the
subaTternatives of this basic alternative include: (a) trans-
shipment via pipeline around Puget Sound to the mid-west with
Washington refineries continued to be supplied by tanker, (b)
transshipment around Puget Sound with a spur to the ref1ner1es
and (c) transshipment from Port Angeles via submarine pipeline
to the Cherry Point/Anacortes vicinity,

2. Cherry Point, with transshipment to the mid-west - there are
two subaTternatives: (a] a new, all U. S, pipeline to the mid-
west, and (b) Trans Mountain pipeline through Canada to the
mid-west,

3. Burrows Bay - a new terminal on the west side of Fidalgo Island
with transshipment to the mid-west, and
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4. Whidbey Island - a new terminal located on the southwest.

Following an introduction which describes the proposed action and
summarizes the available alternatives, the analysis surveys the existing
conditions within which the oil transport issue is being discussed, In-
formation from the department's baseline program is ytilized extensively
in describing existing conditions, as is the recently completed study
done for the department by Arthur D, Little, Inc. The final section of
the report analyzes the probable impacts on the physical environment
resulting from the various alternatives, including impacts on land use
at the sites; effects on terrestrial biology, air quality and water
quality; and general impacts of oil in the marine environment. An
analysis is also made of probable impacts on the infrastructure of the
political jurisdictions affected, especially looking at induced popula-
tion growth, schoo) district capabjlities, municipal water supply, waste-
water treatment, Solid waste, and transportation. This portion of the
study also borrows heavily from the work of A. D. Little.

Following completion of the Ecological Commission hearings, including

& period of time after the hearings to receive additional comments, the
entire hearing record will be forwarded to the Secretary of Commerce.
Federal regulations then require that the associate administrator for’
coastal zone management (NOAA) review the requested change using es-
santially the same criteria as was ysed in reviewing and approving the
entire program,

Upon receipt of the hearings materials, OCZM will determine whether to
amend the existing Final Environmental Impact Statement (FEIS) for the
Hashington program or to prepare a new statement. Presumably, the
analysis which DOE submitted to the Secretary of Commerce will provide a
majority of the information needed for the EIS. The draft statement will
then be distributed to principally affected federal agencies and Draft
Environmental Impact Statement (DEIS) reviewers. OCZM assumes that the
process of DEIS preparation, printing, notification, and publication in
the Federal Register of the location and date of public hearing on the
DEIS WiTT normally take about 45 days.'

Reviewers of the DEIS will have an additional 45 days from the date they
recefve it to provide comments. Federal requlations require that during
this time period, a public hearing will be held in one or more locations
1n the state to receive corment on the DEIS and the proposed amendment,
with an additional comment period of 15 days following the hearing(s).

After that perfod, a minimum of three months will be required by OCZM

to review and evaluate comments, to respond to those comments, and to
prepare and print a Final Environmental Impact Statement. MNotice of
the availability of the FEIS will be published in the Federal Register,
Final Statements will be redistributed, and an additional thirty days
will be given for review of the Final Statement. Finally, the associate
administrator of O0CZM must review and evaluate all comments received
during that thirty-day period, He must then take action on the proposed
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amendment. In all, assuming the process meets all minimum time require-
ments, a decision can be made no Sooner than seven months from the date
that all materials have been forwarded by the state. According to the
present schedule, this will be in June of 1973.
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OBSERVATIONS ABOUT THE PROGRAM

Were the pragram sessions relevant to your professional needs?
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Has yaur knowledqe of these issues been increased by the program elements?

a) Shoreline
environmental
management

b) Management
of aguatic
areas

c) Legal and
legislative
issues

d) Shorelines
management
administration
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Is this knowledge applicable to your own or your department's role in shorelines management?
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